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Adoption of Amendment to Commis- 
sions’s Private Placement Exemptive 
Rule Which Modifies the Dis- 
closure Requirements When An Offer- 
ing Does Not Exceed $1,500,000 


Withdrawal of Proposed Amendment 
to the Commission’s Private Placement 
Exemptive Rule Which Would Have 
Prohibited Persons Who Receive Com- 
pensation From the Issuer In Connec- 
tion With the Offering From Also Serv- 
ing As an Offeree Representative 


Final Rules dealing with The Increase 

In Amount of Small Offering Exemp- 

tion from Registration by Rule or Regu- 

lation From $500,000 to $1,500,000... . 
34-15159 Extension Until October 15, 1978, Of 
The Public Comment Period With Re- 
spect To Its Advance Notice Of Intent 
To Engage In Rulemaking Concerning 
The Lost and Stolen Securities Program 
[File No. S7-611] 











IC-10393 


Division of Investment Management 
views on Duties of Investment Com- 
panies Board Members Who Are Not 
“Interested Persons” Respecting Their 
Responsibility Under the Act Regard- 
ing The Fidelity Bonding Of Officers 


OPINION 











34-15154 | VARIABLE INVESTMENT CORPORA- 


TION and ROBERT L. KRAUSE 





Where member of registered securities 
association and its president failed to 
furnish association with requested in- 
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formation and records, and president 
borrowed firm’s funds at a time when it 
had ceased operations, had not paid its 
subordinated creditors and lacked the 
assets to do so, held, association’s 
findings of violation and the sanctions 
it imposed, sustained. 
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SECURITIES ACT OF 1933 
Release No. 5975/September 8, 1978 


PRIVATE PLACEMENT EXEMPTIVE RULE 
AGENCY: Securities and Exchange Commission. 


ACTION: Final Rule. 

SUMMARY: The Commission is adopting an 
amendment to its private placement exemptive rule 
which modifies the disclosure requirements when an 
offering does not exceed $1,500,000. This action is 
taken at this time in response to the public comments 
received and to allow issuers the benefits of the 
amendment at the earliest practicable date. 


EFFECTIVE DATE: 
Register.) 


(Upon publication in the Federal 


FOR FURTHER INFORMATION CONTACT: Richard 
K. Wulff, Division of Corporation Finance, Securities 
and Exchange Commission, Washington, D.C. 20549 
(202) 755-1240. 


SUPPLEMENTARY INFORMATION: In Securities Act 
Release No. 5913 (March 6, 1978) [43 FR 10701], the 
Commission published for comment proposed 
amendments to Rule 146 [17 CFR 230.146] which would 
prohibit persons who receive compensation from the 
issuer in connection with an offering made in reliance 
upon the rule from also serving as offeree 
representatives, and would amend the disclosure 
requirements under the rule when an offering did not 
exceed $500,000. In a related action announced today, 
the Commission has withdrawn the proposed 
amendment to Rule 146(a) regarding the disqualifica- 
tion of certain persons from serving as offeree 
representatives. See Securities Act Release No. 33-5976 
under Proposed Rules in this issue. In light of the recent 
amendment to Section 3(b) of the Securities Act of 1933 
(15 U.S.C. 77a et seq.] raising the small issue 
exemption ceiling from $500,000 to $1,500,000 [Pub. 
Law 95-283 (May 21, 1978)], the Commission has 
determined to increase the dollar limitation under the 
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proposed modification of the disclosure requirements 
for Rule 146 and adopt the proposal. The Commission 
has also codified the non-exclusive concept of the rule 
in subparagraph (b)(2). The substance of this provision 
previously appeared in a note to the rule. 


BACKGROUND 


Section 4(2) of the Securities Act of 1933 provides that 
offers and sales of securities by an issuer not involving 
any public offering are exempt from the registration 
provisions of the Act. Rule 146 provides objective 
standards for determining when the exemption is 
available. On December 6, 1976, the Commission 
published Securities Act Release No. 5779 [41 FR 
53808] requesting public comment about the operation 
of the rule. As a result of the comments received as well 
as the Commission’s own experience with Rule 146, a 
proposal was made that subparagraph (e) of Rule 146, 
which requires that an offeree have access to the same 
kind of information as required under the Act or that the 
offeree or his representative be furnished such 
information, be amended. Under the proposal, the 
information required by Schedule | of Regulation A[17 
CFR 239.90] could be substituted for that presently 
required if the offering is for $500,000 or less. 


In response to its invitation to comment upon these 
proposals, the Commission received twenty-seven 
responses. The responses were predominantly directed 
toward the proposed amendment to Rule 146(a) which 
has been withdrawn as indicated above. Several 
commentators did specifically approve of the proposal 
amending Rule 146(e), and no commentator specifically 
opposed its adoption. The Commission notes that 
comments received in response to Release No. 33-5779 
strongly favored the relaxation of the disclosure 
requirements under the rule. In addition, the 
Commission believes that the increase in offering price 
from $500,000 to $1,500,000 under this provision may 
facilitate the raising of capital by small businesses 
without affecting the protection of investors. 
Consequently, the Commission has concluded that the 
proposal regarding Rule 146(e) with the revision 
indicated above should be adopted. 


SYNOPSIS OF THE AMENDMENT 


As previously noted, subparagraph (e) of Rule 146 
requires an offeree to have access to the same kind of 
information required under the Securities Act or that the 
offeree or his representative be furnished the 





Release No. 33-5913, which proposed the 
amendments to Rule 146 for comment, contains an 
extensive discussion of the Commission’s views on the 
non-exclusive nature of the rule. 





information. Under the amendment, the information 
prescribed by Schedule | of Regulation A can be 
substituted if the offering is for $1,500,000 or less. In 
this connection, persons relying on Rule 146 should 
carefully consider the factors indicated in Preliminary 
Note 3 to the rule and the provisions of subparagraph 
(b)(1) of the rule in determining whether particular 
transactions are part of a larger offering. 


As indicated in Release No. 5913, the Commission is 
also relocating that portion of Preliminary Note 1 to Rule 


146 regarding the non-exclusivity of the rule under 
subdivision (b) of the rule. 


TEXT OF THE AMENDMENT 


Paragraphs (b) and (e) of 17 CFR 230.146 are amended to 
read as follows: 


§230.146 Transactions by an issuer deemed not to 
involve any public offering. 


(b) zs * 


(1) zene 


(2) Transactions by an issuer which do not satisfy all 
of the conditions of this rule shall not raise any 


presumption that the exemption provided by Section 
4(2) of the Act is not available for such transactions. 


(e) zs. * * 
(1) ze & 
(ii) ee 


(c) Notwithstanding paragraph (e)(1)(ii)(a) and (b) of 
this section exhibits required to be filed with the 
Commission as part of aregistration statement or report 
need not be furnished to each offeree or offeree 
representative if the contents of the exhibits are 
identified and such exhibits are available pursuant to 
paragraph (e)(2) of this section; (d) If the aggregate 
sales price of all securities offered in reliance upon this 
rule does not exceed $1,500,000, the information 
requirements of paragraph (e)(1)(ii) may be satisfied by 
furnishing the disclosure required by Schedule | of 
the Act; and 


[Secs. 4, 19, 203, 48 Stat. 77, 85, 906, 908; sec. 6, 68 
Stat. 684; sec. 12, 78 Stat. 580; sec. 308(a)(2), 90 Stat. 
57; 15 U.S.C. 77d(2), 77s(a).] 


STATUTORY AUTHORITY FOR AMENDMENTS 


The foregoing amendments have been adopted by the 
Commission pursuant to the Securities Act of 1933, 
particularly sections 3(b), 4(2) and 19(a) thereof. To the 
extent that the adopted provision differs from that 
originally proposed for comment, the Commission 
believes that republication for comment pursuant to the 
Administrative Procedure Act [5 U.S.C. 553] is 
unnecessary inasmuch as the change represents a 
relaxation of the provisions proposed. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES ACT OF 1933 
Release No. 5976/September 8, 1978 


PRIVATE PLACEMENT EXEMPTIVE RULE 
AGENCY: Securities and Exchange Commission. 
ACTION: Withdrawal of proposal. 


SUMMARY: The Commission is withdrawing a 
proposed amendment to its private placement 
exemptive rule which would have prohibited persons 
who receive compensation from the issuer in 
connection with the offering from also serving as an 
offeree representative. This action is taken in response 
to the public comments received urging that the 
proposal not be adopted. 


EFFECTIVE DATE: 
Register.) 


(Upon publication in the Federal 


FOR FURTHER INFORMATION CONTACT: Richard 
K. Wulff, Division of Corporation Finance, Securities 
and Exchange Commission, 500 North Capito! Street, 
Washington, D.C. 20549, (202) 755-1240. 


SUPPLEMENTARY INFORMATION: In Securities Act 
Release No. 5913 (March 6, 1978) [43 FR 10701], the 
Commission published for comment proposed 
amendments to Rule 146 [17 CFR 230.146] which would 
prohibit persons who receive compensation from the 
issuer in connection with an offering made in reliance 


SEC DOCKET/1053 





upon the rule from also serving as offeree 
representatives, and would revise the disclosure 
requirements under the rule when an offering did not 
exceed $500,000. In a related action announced today, 
the Commission has adopted an amendment to Rule 146 
regarding the disclosure requirements for an offering 
not exceeding $1,500,000. See Securities Act Release 
No. 33-5975 under Rules and Regulations in this issue. 


Under the proposal to amend subparagraph (a) of Rule 
146 a person receiving compensation directly or 
indirectly from an issuer in connection with an offering 
effected in reliance upon the rule would not qualify as an 
offeree representative. In response to the Commission’s 
invitation to comment upon this proposal, twenty-seven 
commentators submitted their views. The comments 
opposed adoption of the proposal indicating a 
counterproductive effect which would do little in the 
interest of investor protection but further limit issuer 
reliance upon the rule. The commentators also believed 
adoption of the proposal would significantly increase 
the costs involved in a Rule 146 placement. Contrary to 
the statements set forth in Release No. 33-5913, it was 
submitted that an offeree representative, even when 
compensated by the issuer, owes significant loyalty to 
his customer and that any potential conflict of interest 
is adequately balanced by full disclosure of the 
arrangements. 


The commentators highlighted the fact that the 
Securities Act is a disclosure statute and that the 
proposal is contrary to the philosophy embodied in the 
Act. In short, it was submitted that the disclosure of 
compensation arrangements with the issuer is 
sufficient to counter the potential conflict of interest. 
Moreover, it was asserted that loyalties do run, in the 
main, to the offeree rather than the issuer and that 
independence is not compromised in spite of the fee. A 
recurrent concern of the commentators was the 
increased costs attendant upon the implementation of 
the proposed amendment. Perhaps most important 
were the comments indicating that the proposal, if 
adopted, would discourage use of Rule 146, inhibit the 
raising of capital, adversely affect the quality and cost 
of investment advice and eliminate the use of offeree 
representatives, all to the detriment of investors. 


The Commission has considered the comments and 
agrees that the proposal should not be adopted. 


In consideration of the foregoing, 
published in the FEDERAL REGISTER [43 FR 10701] on 
March 6, 1978 and circulated as Securities Act Release 
No. 5913 regarding the amendment of Rule 146(a) 
“Offeree Representative” is hereby withdrawn. 


the proposal 


By the Commission. 
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George A. Fitzsimmons 
Secretary 





SECURITIES ACT OF 1933 
Release No. 5977/September 11, 1978 


INCREASE IN AMOUNT OF SMALL OFFERING 
EXEMPTION 


AGENCY: Securities and Exchange Commission. 


ACTION: Final Rule. 

SUMMARY: Arecent amendment to the Securities Act 
of 1933 increased the dollar amount of securities of an 
issue which the Commission may exempt from 
registration by rule or regulation from $500,000 to 
$1,500,000. The testimony received by the Commission 
during its recently completed small business hearings 
indicates there is a substantial need for an increase in 
the dollar limit ceiling on the small offering regulation. 
The Commission is therefore amending its small 
offering regulation to increase the aggregate amount of 
securities which may be sold thereunder within a twelve 
month period from $500,000 to $1,500,000. The 
Commission is also amending arule in its small offering 
regulation to increase the amount of securities which 
may be sold without the use of an offering circular from 
$50,000 to $100,000. 


EFFECTIVE DATE: 
Register.) 


(Upon publication in the Federal 


FOR FURTHER INFORMATION CONTACT: John A. 
Granda, or Paul A. Belvin, Office of Disclosure Policy 
and Proceedings, Division of Corporation Finance, 
Securities and Exchange Commission, 500 North 
Capitol Street, Washington, D.C. 20549 (202/755-1750). 


SUPPLEMENTARY INFORMATION: On May 21, 1978 
Section 3(b) of the Securities Act of 1933 (the “Act”) (15 
U.S.C. 77a et seq.) was amended by Public Law No. 
95-283 to increase the limit on the aggregate offering 
price of securities which may be sold pursuant to a rule 
or regulation thereunder from $500,000 to $1,500,000. 
The Securities and Exchange Commission today 
announced amendments to Regulation A (17 CFR 
230.251 to 230.264), adopted pursuant to Section 3(b), 
which: (1) raise the aggregate offering price of 
securities which may be sold thereunder by an issuer 





within a twelve month period from $500,000 to 
$1,500,000,’ and (2) raise the aggregate offering price of 
securities which may be sold without the use of an 
offering circular, pursuant to Rule 257 (17 CFR 230.257), 
from $50,000 to $100,000. 


BACKGROUND 


Section 3(b) of the Act authorizes the Commission to 
adopt rules and regulations to exempt securities from 
the registration requirements of the Act, subject to 
appropriate conditions, if it finds that such registration 
is not necessary in the public interest and for the 
protection of investors by reason of the small amount 
involved or the limited character of the pubic offering. 


Pursuant to Section 3(b), the Commission adopted 
Regulation A.2 The Regulation reflects the intent of 
Congress, as represented by Section 3(b), by 
conditionally exempting from registration those small 
issues of securities which are offered to the public in 
such amanneras to meet the statutory criteria specified 
above. Thus, the Regulation requires, among other 
things, that a notification and an offering circular 
containing certain specified information be filed with 
the regional office of the Commission for the region in 
which the issuer’s principal business operations are 
conducted. The offering circular is required to be 
furnished to prospective investors at or prior to the time 
the securities are offered for sale. A regulation A 
offering which meets the conditions set forth in Rule 
257 may, however, be made without the use of an 
offering circular if the aggregate offering price of all 
securities of the issuer, its predecessors and affiliates 
does not exceed $50,000. 





1The initial ceiling under Section 3(b) and the Regu- 
lation was $100,000. In May 1945, the Commission 
amended Regulation A, pursuant to statutory authori- 
zation, to increase the maximum of the offering to 
$300,000. The ceiling price was again raised, pursuant 
to amended statutory authorization, in January 1971 to 
$500,000. 


2Under the authority granted by Section 3(b) the 
Commission has also, inter alia, adopted Regulation B 
(17 CFR 230.300-230.346) for fractional undivided 
interests in oil or gas rights, and Regulation F (17 CFR 
230.651-230.656), for assessments or assessable stock 
and for assessable stock offered or sold to realize 
assessments. 


3although an offering circular does not have to be filed, 
Rule 257(a) does require that there be filed as an exhibit 
to the notification a statement setting forth the inform- 
ation (other than financial statements) required by 
Schedule | of Form 1-A. 


One of the Commission’s primary purposes in adopting 
Regulation A was to provide, consistent with the 
protection of investors, a simple and relatively 
inexpensive procedure by which small businesses could 
raise limited amounts of needed capital. As currently 
written, Regulation A does not require certified financial 
statements for most issuers,* thus reducing costs of 
compliance. Also, attorneys’ fees are normally lower for 
the preparation of a Regulation A filing than a 
registration statement under the Act. In addition, many 
smaller, local issuers have found that since a 
Regulation A offering is reviewed by the Commission’s 
regional offices, the reviewing process is more 
convenient than if the filing were made in Washington, 
D.C. 


Despite these advantanges, the number of issuers 
utilizing the exemption has declined drastically from 
998 in 1972, to 657 in 1973, 331 in 1974, 250 in 1975, 226 
in 1976 and 158 in 1977. Based on the record developed 
at the Commission’s recently completed small business 
hearings,’ it appears that this trend is primarily 
attributable to the Regulation’s $500,000 offering 
ceiling. The expanding capital requirements resulting 
from inflation are unlikely to be adequately met with an 
offering of this size. Moreover, the issuer is receiving a 
lower percentage of the net proceeds as compared to 
earlier periods because of the increasing costs of 
making a Regulation A offering. The reluctance of 
underwriters to become involved in an offering of 
$500,000 also appears to have played a part in the 
declining use of the exemption. 


Congressional recognition of these limitations resulted 
in the introduction of anumber of bills to raise the dollar 
limit ceiling in Section 3(b) to $2,500,000 or 
$3,000,000.6 The Commission expressed its support for 
these increases with the proviso that it be made clear 
that the Commission would retain its present flexibility 
to adopt rules classifying offerings under Regulation A, 
and otherwise, based on such factors as the size of the 





4Regulation Arequires that the offering circular contain 
financial statements covering the issuer’s last two full 
fiscal years. The statements required for the issuer’s 
latest fiscal year must be certified if the issuer has filed 
or is required to file with the Commission certified 
financial statements for such fiscal year. 


5The transcript of this proceeding as well as comment 
letters and written submissions are contained in 
Commission File No. S7-734 and are available for public 
inspection and copying. 


6See, e.g., S. 2305, 95th Cong., 1st Sess. and S. 1815, 
95th Cong., ist Sess., respectively. 
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offering and the business and history of the issuer.’ The 
legislative history of the bill which was enacted makes 
clear that the Commission retains its present flexibility 
under Section 3(b).8 


DISCUSSION 


(1) Regulation A 


In view of the fact that Section 3(b) was raised to only 
$1,500,000 and not to the amounts previously proposed, 
the Commission believes that the Regulation A ceiling 
stated in Rule 254 may be raised correspondingly 
without the need for a revision of the existing 
requirements of the Regulation. in determining not to 
require certified financial statements for offerings 
above $500,000, the Commission was guided by its 
recognition that such a requirement would deny the use 
of the Regulation to many deserving small businesses 
which are severely in need of capital. In this connection, 
the Commission notes that the securities laws of many 
states would require certified financial statements in 
order to qualify an issue for sale in such states. It is also 
noted that underwriters frequently require that the 
offering circular contain certified financial statements 
as a condition to their participation in an offering. In 
those situations where these factors do not prevent an 
offering without certified financials, the Commission 
does not feel justified at this time in foreclosing the 
availability of Regulation A. The Commission does, 
however, strongly encourage the use of certified 
financials and will closely monitor enforcement matters 
arising in this area to determine whether further 
requirements are necessary. 


(2) Rule 257 


As indicated previously, Rule 257 permits offerings not 
exceeding $50,000 to be made by seasoned issuers? 
without the use of an offering circular. Although the 
Rule is available for primary and secondary offerings of 
securities, it is not presently being utilized extensively. 
this may be due in part to the limited amount of 
securities which may be sold thereunder. 


In view of the apparent lack of abuse attendant to use of 
the Rule and the fact that the $50,000 amount was not 





7See, e.g., Commission comments on S. 2305 and S. 
1815. 


8See, 124 Cong. Rec. $6444 (daily ed. April 26, 1978) 
(remarks of Senator Williams). 


8This would include issuers which have been organized 
or incorporated for more than one year and have a net 
income from operations for one of the last two years. 
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increased when the statutory ceiling was increased from 
$300,000 to $500,000, the Commission believes that it is 
appropriate to raise the amount allowable under Rule 
257 to $100,000. 


POSSIBLE FUTURE ACTION 


A thorough review of the requirements of Regulation A 
is contemplated, particularly with a view to addressing 
the comments raised in the small business hearings. 
This will also provide an opportunity to consider in 
detail a number of staff proposals for streamlining 
procedures and reducing the cost of compliance for 
certain quality cei pag wishing to avail themselves 
of the Regulation. 1 The Commission is, however, of 
the view that the immediate assistance which can be 
provided to small businesses by an increase in the 
ceilings under Rules 254 and 257 should not await the 
completion of a comprehensive review of Regulation A. 
The magnitude of any increases in the dollar amounts of 
secondary sales of securities by affiliates and others 
under the Regulation will also be addressed at that time. 
The Commission recognizes that secondary offerings 
have an effect on the ability of small businesses to raise 
capital because of the liquidity which they provide, but 
further inquiry is necessary to determine what the limits 
of such sales should be. 


It should be noted that issuers completing an offering 
under Regulation A for the maximum $1,500,000 may 
thereby become subject to the requirements of Section 
12(g) under the Securities Exchange Act of 1934 
(“Exchange Act”) [15 U.S.C. 78a et seq., as amended 
by Pub. L. No. 94-29 (June 4, 1975)]. Section 12(g) 
requires an issuer with total assets exceeding $1 
million and with a class of equity securities held of 
record by 500 or more persons to register that class 
with the Commission within 120 days after the close of 
the fiscal year in which these criteria are met. Regis- 
tration under Section 12(g) triggers, among other 
things, the obligation to file a registration statement? 





10in Release No. 33-5915 (March 6, 1978), the 
Commission invited comment on a proposed new regis- 
tration form, Form S-18, under the Securities Act. That 
proposed form is contemplated for offerings of less 
than $3 million by issuers not required to file reports 
under the Exchange Act. In considering the record of the 
small business hearings and the comments on pro- 
posed Form S-18, the Commission will also consider 
the question of whether the incrase in the Regulation A 
ceiling justifies a revision in the ceiling contemplated 
under proposed Form S-18. 


11The form most likely to be used for such registration 
statement is Form 10 (17 CFR 249.210) which requires, 
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under the Exchange Act and thereafter to file periodic 
reports under Section 13 of that act. The 
Commission recognizes the possible burden on 
smaller issuers which may arise as a result of these 
registrations and reporting requirements. Thus, among 
the topics addressed at the Commission’s small 
business hearings was whether there should be a 
reduction in the amount of disclosure required for such 
small companies. It is contemplated that this question 
will be examined based on the testimony and written 
submissions received during the hearings and the 
experience gained with companies filing under the new 
Regulation A ceiling. 


TEXT OF AMENDMENTS 


Part 230 of Chapter II of Title 17 of the Code of Federal 
Regulations is amended as follows: 


1. §230.254(a)(1)(i) is revised to read as follows: 
§230.254 Amount of securities exempted. 

(a) 
(1) 


eee 


zee 


(i) $1,500,000 if the securities are offered or sold by or 
on behalf of the issuer, or by the estate of a decedent 
who owned the securities at death if offered within 2 
years after the death of the decedent, or by affiliates of 
issuer: Provided, That the aggregate offering price of 
securities offered or sold by or on behalf of any one 
affiliate other than an estate shall not exceed $100,000 
and 


2. §230.257 is revised to read as follows: 


§230.257 Offerings not in excess of $100,000. 
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among other things, an audited year-end balance sheet 
and audited statements of income and source and appli- 
cation of funds for each of the three fiscal years pre- 
ceding the date of such balance sheet. 


12it should be noted that the Foreign Corrupt Practices 
Act of 1977 (Pub. L. No. 95-213) (December 19, 1977) 
amended the Exchange Act, among other things, to 
require reporting companies to make and keep detailed 
books, records and accounts which, in reasonable 
detail, accurately and fairly reflect the transactions and 
dispositions of the assets of the registrant. 


Except as to issues specified in paragraph (a) of 
§230.253 and issues of assessable stock, the offering 
circular specified in §230.256 need not be filed or used in 
connection with an offering of securities under this 
regulation if the aggregate offering price of all securities 
of the issuer, its predecessors and affiliates offered or 
sold without the use of such an offering circular does 
not exceed $100,000, computed in accordance with 
§230.254, provided the following conditions are met. 


* * * * * 


[Secs. 3(b), 19(a), 48 Stat. 75, 85; secs. 202, 209, 48 
Stat. 906, 908; 59 Stat. 167; Pub. L. 91-565, 84 Stat. 
1480; sec. 308(a)(2), 90 Stat., 57; 15 U.S.C. 77c(b), 
77s(a)] 


STATUTORY BASIS AND EFFECTIVE DATE 


The amendments to Rules 254 and 257 have been 
adopted by the Commission pursuant to the Securities 
Act of 1933, particularly sections 3(b) and 19(a) thereof. 
The amendments will become effective immediately 
upon publication in the Federal Register. 


The Commission finds that the changes in Rules 254 
and 257 have already been generally subject to comment 
in Securities Act Release No. 33-5914 (43 FR 10876) and 
in its small business hearings, and represent a 
relaxation of existing requirements, so that further 
notice and rulemaking procedures pursuant to the 
Administrative Procedure Act (5 U.S.C. 553) are not 
necessary. 


By the Commission. 


George A. Fitzsimmons 
Secretary 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 15142/September 13, 1978 


In the Matter of 
NATIONAL SECURITIES CLEARING CORPORATION 


55 Water Street 
New York, New York 10041 
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(SR-NSCC-77-10) 
ORDER APPROVING PROPOSED RULE CHANGE 


On November 9, 1977, National Securities Clearing 
Corporation (“NSCC”) filed with the Commission, pur- 
suant to Section 19(b)(1) of the Securities Exchange Act 
of 1934, 15U.S.C. 78(s)(b)(1) (the “Act”) and Rule 19b-4 
thereunder, copies of a proposed rule change which 
amended the rules and procedures of NSCC’s SCC 
Division. Notice of the filing together with the terms of 
substance of the proposed rule change was given by 
publication of Securities Exchange Act Release No. 
34-14172, (November 16, 1977) and by publication in the 
Federal Register (42 FR 60033, November 23, 1977). 
Public comment was invited. No written comments 
were received. Certain non-substantive technical 
amendments were made by NSCC in letters received 
July 28, 1978 and September 8, 1978. 


The purpose of the proposed rule change is to consoli- 
date the SCC, ASECC and NCC Division rules and pro- 
cedures in the SCC Division. The proposed rule change 
is separate from NSCC’s conversion to a single system 
offering one-account processing. That conversion can 
occur only after certain conditions set forth in the 
Commission’s order of January 13, 1977 granting NSCC 
registration as a clearing agency are satisfied. 


In considering SR-NSCC-77-10, the Commission has 
not conducted a de novo examination of the existing 
rules or procedures of the ASECC, SCC and NCC 
Divisions. Rather the Commission’s review is limited to 
the questions of (i) whether the consolidated rules in 
toto will provide adequate levels of service to partici- 
pants in the SCC Division and, (ii) whether the amend- 
ments to existing rules are consistent with the Act.1 The 
Commission may find it appropriate to effect a de novo 
review of some or all of these rules at the time it adopts 
standards for the permanent registration of clearing 
agencies. 


The Commission finds that the proposed rule change is 
consistent with the requirements of the Act and the 
rules and regulations thereunder applicable to regis- 





1The proposed addition of Rule 41, to provide a National 
Institutional Settlement System, is not approved by this 
order. That proposed change is the subject of a separate 
filing, SR-NSCC-77-7, filed September 1, 1977 and will 
be considered under that caption. See Securities 
Exchange Act Release No. 34-13969 (September 19, 
1977) and 42 FR 49537 (September 27, 1977). 


2See Securities Exchange Act of 1934 Release No. 
34-145531 (March 6, 1978). 
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tered clearing agencies and, in particular, the require- 
ments of Sections 17A and 19 of the Act and rules and 
regulations thereunder. 


IT IS THEREFORE ORDERED, pursuant to Section 
19(b)(2) of the Act, that the above-mentioned proposed 
rule change be, and hereby is, approved. 


For the Commission, by the Division of Market Regu- 
lation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15143/September 13, 1978 


In the Matter of 


The Commission today sent the following letter to Jack 
Nelson, President of the National Securities Clearing 
Corporation: 


Mr. Jack Nelson 
President 


NATIONAL SECURITIES CLEARING 
CORPORATION 


55 Water Street 
New York, New York 10041 


Dear Mr. Nelson: 


This is in response to your letters of December 28, 1977 
and February 24, 1978 in which, among other things, 
you requested authorization to change the facilities 
manager of the NCC Division of NSCC by terminating 
Bradford National Clearing Corporation (“BNCC”) and 
employing the Securities Industry Automation 
Corporation (“SIACC”). SIAC is currently the facilities 
manager of the SCC and ASECC Divisions of NSCC. The 
January 13, 1977 Order granting NSCC registration as a 
clearing agency (the “Order”’) requires NSCC, if it 
wishes to change facilities managers prior to satisfying 
all of the conditions in the Order, to obtain Commission 
authorization. 


As we understand NSCC’s plan set forth in your letters 
of December 28, 1977, February 24, 1978, and June 15, 
1978, and at the public hearings held by the 
Commission in March and Apriil 1978 (the “Hearings”), 





NSCC intends to replace the system currently operated 
by the NCC Division and previously operated by the 
National Clearing Corporation (“NCC”), one of NSCC’s 
predecessor corporations. In place of the NCC system, 
NSCC intends to utilize the clearing system currently 
operated by SIAC for the SCC Division. This will be 
accomplished by switching participants’ processing out 
of the NCC Division, which currently clears only over- 
the-counter (“OTC”) transactions, and into the SCC 
Division, which currently clears only transactions in 
exchange-listed securities. Listed and OTC trans- 
actions will continue to be cleared in separate proces- 
sing streams, however. 


As you are aware, the Hearings were designed, in part, 
to obtain Wata, views and arguments on the events 
which have taken place. . . in the clearance and settle- 
ment area and the problems which are impeding the 
development of an efficient, competitive National 
[Clearance and Settlement] System” (Securities 
Exchange Act Release 14411 [January 25, 1978]). The 
Commission also stated that it intended to examine the 
progress that has been made toward satisfaction of the 
conditions to NSCC’s registration, whether the 
conditions to NSCC’s registration are having their 
intended effect, and whether modification to the 
Commission’s Order and the conditions contained 
therein may be necessary.” (/d.) 


At the hearings, testimony was received from, among 
others, Bradford National Corporation (“Bradford”), the 
parent corporation of BNCC, the Midwest Clearing 
Corporation (“MCC”), the Pacific Clearing Corporation 
(“PCC”), Stock Clearing Corporation of Philadelphia 
(“SCCP”), and the Boston Stock Exchange Clearing 
Corporation (“BSECC”). Each of the clearing corpora- 
tions indicated that it also represented its parent 
exchange and affiliated depository, if any. In addition, a 
number of brokers, based both in New York and region- 
ally, testified or submitted written statements. 


The Commission has considered the material gathered 
at the Hearings in conjunction with NSCC’s request. In 
addition, the Commission has reviewed financial data 
produced by our quarterly clearing agency monitoring 
schedules and other information gathered as part of the 
Commission’s ongoing regulation of clearing agencies. 


The Commission has concluded that authorizing NSCC 
to terminate BNCC is appropriate and NSCC is so 
authorized. In reaching this decision, the Commission 
has been cognizant of the fact that determination of 
BNCC will result essentially in the elimination of tre 
NCC system and therefore represents a significant step. 
The Commission has concluded that termination is 
appropriate because, among other reasons: 


1. Testimony at the Hearings and certain 
exhibits to the Hearings, including Bradford 


Exhibits 15 and 16, indicate that the NCC 
system is outmoded and incapable of 
operating with the quality and reliability 
necessary in the national system. In 
addition, recent correspondence between 
NSCC and Bradford, copies of which have 
been sent to the Commission, indicates that, 
while there are disagreements as to the 
responsibility for the inadequacies of the 
NCC system, both parties agree that 
problems continue. 


2. Bradford and NSCC both have indicated 
at the riearings and in correspondence that 
the problems of the NCC system are exacer- 
bated by high volume; recent trading volume 
has been and remains high. 


3. Current operation of the NCC system 
imposes on the brokerage community sub- 
stantial costs which NSCC, Bradford and 
several broker-dealers testified at the 
Hearings would be eliminated if SIAC were 
facilities manager. 


4. The operation of the interfaces for the 
clearance of OTC trades between NSCC and 
MCC and between NSCC and SCCP currently 
costs NSCC, MCC and SCCP substantially 
more than necessary because of the agree- 
ment to compensate BNCC for revenues lost 
as a result of the diversion of trades away 
from the NCC Division through these inter- 
faces. The payments called for by this 
agreement place a burden on these entities 
and tend to inhibit MCC and SCCP from 
adding participants to the inter-faces. Those 
payments would be eliminated. 


5. Without assessing blame, it is apparent 
that the relationship between NSCC and 
BNCC has deteriorated to the point that dis- 
agreements between them have on several 
occasions impeded the development of the 
national clearance and settlement system or 
the smooth operation of NSCC. 


6. The Hearings have not persuaded the 
Commission that granting registration to 
NSCC was inappropriate. Rather, the 
Commission still believes that NSCC’s 
registration, subject to the conditions in the 
Order, is an essential step in the develop- 
ment of a national clearance and settlement 
system. The Commission, however, intends 
to continue to consider all avenues for the 
development of a national clearance and 
settlement system and will modify the con- 
ditions in the Order or impose additional 
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conditions if that becomes necessary or 
appropriate. Moreover, should the regis- 
tration of NSCC at any time prove 
incompatible with the ongoing development 
of an efficient national system, the 
Commission will, as outlined in the Order, 
consider revoking or otherwise modifying 
NSCC’s registration. 


7. The Commission has concluded that 
NSCC has satisfied all of the conditions to 
its registration except for the installation of 
listed clearing in its branch offices, which 
has been delayed by request of the staff. 


In connection with its request to terminate BNCC, 
NSCC requested approval of proposed rule changes 
SR-NSCC-77-8, the NSCC fee schedule, and 
SR-NSCC-77-10, the consoiidated rules. You have 
advised us that the NSCC plan for termination of Brad- 
ford cannot be carried out without approval of these two 
rule changes. 


The Division of Market Regulation has today approved 
SR-NSCC-77-10 by delegated authority. A copy of the 
order approving that rule change is attached. With 
regard to the NSCC fee schedule, in addition to the 
materials presented with your filing, the Commission 
believes it would be helpful to have the views of an 
independent public accountant. Accordingly, the 
Commission requests that NSCC engage its 
independent public accountant to issue a report, the 
details of which are set forth in an annex to this letter. 


Furthermore, the Commission requests from NSCC an 
undertaking that it will, upon approval of its fee 
schedule: (i) promptly update and revise that fee 
schedule in the light of actual operating experience; (ii) 
present with the revised fee schedule such information 
as the Commission may request on the effects of geo- 
graphic price mutualization or other pertinent factors; 
and (iii) review the revisions and information with its 
independent public accountant. 


In granting NSCC permission to change facilities 
managers, the Commission wants to assure that the 
transition from BNCC to SIAC be smooth and that there 
be no serious disruption of services to participants 
during the changeover. This is of particular concern in 
view of the disagreement between NSCC and BNCC, 
brought out at the Hearings, as to the timing and 
manner of the changeover. The Commission, therefore, 
believes NSCC should concentrate its efforts on 
effecting a smooth transition and should not take 
further steps toward Phase II or expand services (other 
than as incidental to the changeover) until the change- 
over is completed and OTC clearing through SIAC is 
operating smoothly for all participants. The 
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Commission requests that you advise it on a regular 
basis of the progress of the transition and of any 
problems that may be encountered. 


In addition, except as described above, until the United 
States Court of Appeals for the District of Columbia 
Circuit reaches its decision, NSCC should seek to main- 
tain the status quo with respect to its operations under 
the Order and should not proceed further toward Phase 
il. Installation of listed clearing in the branches and 
consolidation of NSCC’s operations would, we believe, 
affect the manner in which many broker-dealers relate to 
the national clearance and settlement system. Among 
other things, brokers might be expected to change the 
size or location of their back offices, modify operating 
procedures, and make choices among clearing entities 
with which they will deal (thus, affecting the 
competitive position of those entities as well). As a 
result, proceeding further toward Phase II would greatly 
aggravate the disruption which wouid occur were the 
Court of Appeals to render an unfavorable decision. In 
the event, however, it appears to NSCC that the failure 
to take any particular step toward Phase II, would, as 
with the failure to terminate the NCC facilities manage- 
ment contract, seriously affect operation of the national 
clearance and settlement system as it is now structured, 
or would impose substantial unnecessary costs on 
participants, NSCC should bring that situation to the 
Commission’s attention promptly. 


Sincerely, 


Harold M. Williams 
Chairman 





SCOPE AND PURPOSE OF A STUDY OF NSCC’S PRO- 
POSED FEE SCHEDULE TO BE PERFORMED AND 
REPORTED ON BY NSCC’S INDEPENDENT PUBLIC 
ACCOUNTANT 


The scope of the study shall be sufficient to provide 
reasonabie assurance that: (i) the cost data NSCC 
employed in developing the proposed fee schedule were 
representative of cost of operations at that time and the 
estimated cost of $3.22 million to cover the addition of 
OTC processing to the SCC Division was appropriately 
derived; (ii) the allocations made by NSCC of these 
costs to lines of service fairly represent the costs of pro- 





viding the respective services; (iii) the revenue streams, 
by service performed, utilized by NSCC in developing 
the proposed fee schedule fairly represent the revenue 
streams that the proposed fee schedule would generate; 
(iv) the revenue streams the proposed fee schedule 
would generate reasonable approximate the costs of 
providing the respective services. 


To the extent criteria other than those outlined in (i) 
through (iv) were used as the bases for fees, the study 
shall indicate such other criteria and shall quantify the 
effect of such other criteria on the fees that are involved. 
Additionally, NSCC shall provide an explanation of the 
policy behind, or basis for, using such other criteria. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15144/September 11, 1978 


In the Matter of 

KOHLER CO. 

Admin. Proc. File No. 3-5509 

APPLICATION PURSUANT TO SECTION 12(h) 


The Securities and Exchange Commission has issued a 
notice giving interested persons until September 25, 
1978, to request a hearing on an application by Kohler 
Co. (‘Applicant’) pursuant to Section 12(h) of the 
Securities Exchange Act of 1934 as amended (the “1934 
Act”), for an order exempting the Applicant from the 
provisions of Section 15(d) of the 1934 Act. 


On June 1, 1978, all of the Applicant’s 10 2% Sinking 
Fund Debentures were called for redemption. As a 
result, the remaining debentures are held by approxi- 
mately 58 persons, and there is no trading in such 
securities. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15145/September 11, 1978 


In the Matter of 

NAUM BROS., INC. 

Admin. Proc. File No. 3-5470 

APPLICATION PURSUANT TO SECTION 12(h) 


The Securities and Exchange Commission has issued 
an order granting the application of Naum Bros., Inc. 
(“Applicant”), pursuant to Section 12(h) of the 
Securities Exchange Act of 1934 (the “1934 Act”), for an 
exemption from the reporting requirements of Sections 
13 and 15(d) of the 1934 Act. 


It appeared to the Commission that the granting of the 
requested exemption would not be inconsistent with the 
public interest or the protection of the investors in view 
of the fact that as of May 1, 1978 the securities of the 
Applicant are held by approximately 160 persons, and 
there is no trading in such securities. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15146 /September 11, 1978 


In the Matter of 

REPUBLIC METAL PRODUCTS, INC. 
Admin. Proc. File No. 3-5474 

File No. 81-351 


ORDER GRANTING APPLICATION PURSUANT TO 
SECTION 12(h) OF THAT ACT 


The Securities and Exchange Commission has issued 
an order granting the application of RMP Metal 
Corporation (the “Applicant”) pursuant to Section 12(h) 
of the Securities Exchange Act of 1934, as amended (the 
“1934 Act”), on behalf of Republic Metal Products, Inc. 
(the “Registrant”), for an exemption from the reporting 
requirements under Section 15(d) of the 1934 Act. 


Since the Registrant was merged into the Applicant and 


all of its outstanding stock was either redeemed or 
cancelled, it appeared to the Commission that granting 
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the requested exemption would not be inconsistent with 
the public interest or the protection of investors. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15147 /September 11, 1978 


In the Matter of 

MEDICAL COMPUTER SYSTEMS, INC. 
Admin. Proc. File No. 3-5499 

File No. 81-376 


ORDER GRANTING APPLICATION PURSUANT TO 
SECTION 12(h) OF THAT ACT 


The Securities and Exchange Commission has issued 
an order granting the application of Medical Computer 
Systems, Inc. (the “Applicant”) pursuant to Section 
12(h) of the Securities Exchange Act of 1934, as 
amended (the “1934 Act”), for an exemption from the 
reporting requirements of Section 15(d) of the 1934 Act. 


Since the Applicant has become a wholly-owned sub- 
sidiary of Trans Union Corporation as a result of a 
merger, it appeared to the Commission that granting the 
requested exemption would not be inconsistent with the 
public interest or the protection of investors. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15148/September 11, 1978 


In the Matter of 
ASSOCIATED WHOLESALERS, INC. 
Admin. Proc. File No. 3-5487 


ORDER GRANTING APPLICATION PURSUANT TO 
SECTION 12(h) OF THE 1934 ACT 


The Securities and Exchange Commission has issued 
an order granting the application of Associated Whole- 
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salers, Inc. (the “Applicant”) pursuant to Section 12(h) 
of the Securities Exchange Act of 1934 (the “1934 Act”) 
for an order partiaJly exempting the applicant from the 
requirements of Sections 13 and 15(d) of the 1934 Act. 
The applicant has indicated that it intends to file a Form 
S-1 registration statement each year in order to solicit 
new memberships and sell securities to its existing 
security holders. A copy of the Form S-1 prospectus will 
be made available to existing security holders. There is 
virtually no public market in the applicant’s securities. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15149/September 11, 1978 


In the Matter of 

THE CARBORUNDUM COMPANY 
Admin. Proc. File No. 3-5502 
File No. 81-340 


ORDER GRANTING APPLICATION PURSUANT TO 
SECTION 12(h) OF THAT ACT 


The Securities and Exchange Commission has issued 
an order granting the application of The Carborundum 
Company (“Applicant”) pursuant to Section 12(h) of the 
Securities Exchange Act of 1934 (the “1934 Act”) for an 
exemption from the reporting requirements of Sections 
13 and 15(d) of the 1934 Act. 


It appeared to the Commission that the granting of the 
requested exemption would not be inconsistent with the 
public interest or protection of investors because the 
Applicant has become a wholly-owned subsidiary of 
Kennecott Copper Corporation and the only securities 
of the Applicant which remain outstanding are two 
classes of Sinking Fund Debentures that are owned of 
record, in the aggregate, by fewer than 300 holders. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15150/September 11, 1978 


In the Matter of 





COLONY FOODS, INC. 
Admin. Proc. File No. 3-5482 
File No. 81-358 


ORDER GRANTING APPLICATION PURSUANT TO 
SECTION 12(h) OF THAT ACT 


The Securities and Exchange Commission has issued 
an order granting the application of Colony Foods, Inc. 
(the “Applicant”) pursuant to Section 12(h) of the 
Securities Exchange Act of 1934, as amended (the “1934 
Act”), for an exemption from the obligation pursuant to 
Section 15(d) of the 1934 Act to file periodic reports. 


Since Knott Hotels Corp. is now the sole stockholder of 
the Applicant as a result of the merger, it appeared to the 
Commission that granting the requested exemption 
would not be inconsistent with the public interest or the 
protection of investors. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15151/September 11, 1978 


In the Matter of 
HENRY PRATT COMPANY 
Admin. Proc. File No. 3-5468 


ORDER GRANTING APPLICATION PURSUANT TO 
SECTION 12(h) OF THE 1934 ACT 


The Securities and Exchange Commission has issued 
an order granting the application of Henry Pratt 
Company, a Delaware corporation, for an exemption 
from the reporting requirements of Section 15(d) of the 
Securities Exchange Act of 1934. It appears to the 
Commission that the requested exemption is not 
inconsistent with the public interest or the protection 
of investors. 





SECURITIES EXCHANGE ACT OF 1934 
Release no. 15152/September 11, 1978 


In the Matter of 


ALCON LABORATORIES, INC. 
Admin. Proc. File No. 3-5500 
File No. 81-362 


ORDER GRANTING APPLICATION PURSUANT TO 
SECTION 12(h) OF THAT ACT. 


The Securities and Exchange Commission has issued 
an order granting the application of Alcon Laboratories, 
Inc. (the “Applicant”) pursuant to Section 12(h) of the 
Securities Exchange Aci of 1934, as amended (the “1934 
Act”), for an exemption from the obligation pursuant to 
Section 15(d) of the 1934 Act to file periodic reports. 


Since the Applicant has become the wholly-owned sub- 
sidiary of Nestle, S.A. as a result of a merger, it 
appeared to the Commission that granting the 
requested exemption would not be inconsistent with the 
public interest or the protection of investors. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15153/September 11, 1978 


In the Matter of 
PRESTO PRODUCTS, INC. 
Admin. Proc. File No. 3-5518 


APPLICATION PURSUANT TO SECTION 12(h) 


The Securities and Exchange Commission has issued a 
notice giving interested persons until September 25, 
1978 to request a hearing on an application by Presto 
Products, Inc. (“Applicant”), pursuant to Section 12(h) 
of the Securities Exchange Act of 1934, for an order 
exempting Applicant from the provisions of Sections 13 
and 15(d) of that Act. 


The Applicant, which became a wholly-owned subsidi- 
ary of Coca-Cola Company on May 31, 1978, no longer 
has any publicly held securities. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15154/September 11, 1978 


In the Matter of the Application of 
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VARIABLE INVESTMENT CORPORATION 
8131 Westwood Hills Drive 
Minneapolis, Minnesota 


and 

ROBERT L. KRAUSE 

Admin. Proc. File No. 3-5277 

For Review of Disciplinary Action Taken by the 


NATIONAL ASSOCIATION OF SECURITIES DEALERS, 
INC. 


OPINION OF THE COMMISSION 


REGISTERED SECURITIES ASSOCIATION—REVIEW 
OF DISCIPLINARY PROCEEDINGS 


Violations of Rules of Fair Practice 
Failure to Furnish Requested Information 
Improper Withdrawal of Funds 


Where member of registered securities association and 
its president failed to furnish association with 
requested information and records, and president 
borrowed firm’s funds at a time when it had ceased 
operations, had not paid its subordinated creditors, and 
lacked the assets to do so, held, association’s findings 
of violation and the sanctions it imposed, sustained. 


APPEARANCES: 


Robert L. Krause, for Variable Investment Corporation 
and pro se. 


Frank J. Wilson, Andrew McR. Barnes and Edward R. 
Venit, for the National Association of Securities 
Dealers, Inc. 


Variable Investment Corporation, a member firm of the 
National Association of Securities Dealers, Inc. 
(“NASD” or “Association”), and Robert L. Krause, the 
firm’s president and 90% owner, appeal from NASD 
disciplinary action. The NASD found that applicants 
failed to supply the Association with requested 
information and records, and that Krause improperly 
withdrew funds from the firm. It censured applicants, 
expelled Variable from membership in the Association, 
and suspended Krause for three years from association 
with any NASD member as a registered principal. 





l\t also assessed costs againsi applicants. 
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Variable terminated its securities business in January 
1975 and, on March 5 of that year, tendered its formal 
resignation from membership to the NASD. However, 
under the NASD’s By-laws, a member’s resignation 
does not become efective until 30 days after the NASD 
receives it and, beyond that, while “any examination of 
such member is in process.”2 In accordance with its 
usual practice, the NASD proceeded to conduct an 
examination of Variable to determine whether there was 
any basis for keeping the firm’s resignation from 
becoming effective. It sent applicants a letter stating 
that, because of the pending examination, it could not 
process the firm’s resignation at that time. 


The NASD examined Variable’s records on March 31 
and, after determining that more information was 
needed, on April 25. An Association examiner testified 
that Krause failed to make available records that were 
requested on the latter date. Moreover, the examination 
disclosed that the firm’s books still reflected two open 
securities positions and that, in February, the firm had 
issued two checks to Krause,? totaling $12,350. The 
money was withdrawn despite the facts that certain of 
the firm’s subordinated creditors had not been paid and 
Variable lacked sufficient assets to pay them. 


The NASD subsequently sought to elicit more informa- 
tion about these matters. It made several efforts to 
contact Krause who was in California attending to other 
business interests. However, its efforts were 
unavailing. Finally, on November 6, 1975, the NASD 
sent a letter to Krause in California requesting an 
explanation of the two checks and asking “when and 
where” the NASD could review Variable’s “complete set 
of books and records.” The letter directed Krause to 
reply by November 28. When the Association failed to 
receive any response, it sent a follow-up letter on 
December 4. But again Krause failed to reply. 


Krause admits that, although he received the NASD’s 
letters, he made no response. He attributes his inaction 
to the pressure of litigation in which he was involved and 
to certain “physical problems.” He insists that, until the 
end of August, all of Variable’s books and records were 
available for inspection at its office and that, at the con- 
clusion of the NASD’s examination in April, the Associ- 





2NASD By-laws, Article |, Section 7. 


30ne of the checks was issued to “Robert L. Krause & 
Co.,” the name under which Krause conducted an 
accounting practice. 





ation’s examiner stated that he was fully satisfied with 
those records. 


Variable was still an NASD member when the Associ- 
ation formally requested information.* Hence 
applicants were required to comply with the Associ- 
ation’s requests for information and records. Neither 
the pressure of litigation nor Krause’s physical 
problems could relieve them of that obligation. 


The NASD examiner denied having stated in April that 
he was Satisfied with Variable’s records. He also testi- 
fied that, at the end of his examination, he requested 
Krause to clear up the remaining open securities 
positions, and asked for certain financial information 
which he never received. Moreover, even assuming that 
all of Variable’s books were available to the NASD in 
March and April as Krause claims, it is clear that this 
was not the situation in November when the NASD 
sought to re-examine them. Krause testified that, after 
August, Variable’s records were stored in boxes in the 
basement and garage of his Minneapolis home. Hence 
the NASD was unable to complete its examination and 
satisfy its concerns. 


Krause admitted that the $12,350 he withdrew from the 
firm in February 1975 was an unsecured loan, 
unsupported by any evidence of indebtedness. We 
agree with the NASD that draining Variable of its assets 
after the firm had ceased operations and while it still 
owed more than $25,000 to subordinated creditors was 





4applicants argue that the NASD had no right to pursue 
its inquiry since Variable had already satisfied the 
Association’s requirements governing resignation from 
membership. Pointing to testimony of an NASD 
examiner that the purpose of a “close-out” examination 
is to determine whether customers have received all 
money and securities due them, applicants assert that, 
since all of Variable’s customer accounts had been 
settled, the NASD was obliged to terminate its exami- 
nation and make the firm’s resignation effective. We 
disagree. The scope of the NASD’s inquiry was not sub- 
ject to such a narrow limitation. While the status of 
customer accounts was, of course, a primary concern, 
the Association had authority to investigate any 
unresolved problems or indications of impropriety 
which came to light, and to require that applicants 
furnish it with pertinent information and records in order 
to determine whether Variable’s resignation should be 
permitted to take effect. See Article |V, Section 5 of the 
NASD’s Rules of Fair Practice (NASD Manual 42205, p. 
2112) and the resolution of the Association’s Board of 
Governors thereunder (NASD Manual, p. 2113). 


clearly inconsistent with high standards of commercial 
honor and just and equitable principles of trade.9 


We accordingly affirm the NASD’s findings of vio- 
lation. 


IV. 


Applicants complain that, despite the NASD’s 
assurances, they were not furnished with copies of all of 
the Association’s exhibits prior to the hearing before the 
NASD’s District Committee. They also assert that the 
District hearing was held at an inconvenient time and 
place. 


We are unable to conclude that applicants were pre- 
judiced by the NASD’s actions. The exhibits in question 
consisted largely of Variable’s records and reports, and 
letters which the NASD had sent to applicants. At the de 
novo hearing before the NASD’s Board of Governors, 
copies of all of the Association’s exhibits were 
furnished to applicants, and Krause admitted that those 
he had not previously seen were insignificant. More- 
over, subsequent to the Board hearing, Krause was per- 
mitted to supplement the record with additional exhibits 
and comments based upon his “complete review” of the 
exhibits which the NASD had introduced. 


Adjudicatory bodies have broad discretion in setting the 
time and place of hearing.” We find no abuse of dis- 
cretion here. When Krause complained that it was 





5The subordinated creditors have never been repaid. 


Sapplicants assert that, although the NASD had pre- 
viously examined Variable’s books, it raised no question 
about the propriety of prior “advances” made to Krause 
by the firm. However, it is not clear whether the prior 
loans were improper. In any event, as we have 
repeatedly held, a broker-dealer cannot shift its 
responsibility for compliance with applicable require- 
ments to the NASD or to us. A regulatory authority’s 
failure to take early action neither operates as an 
estoppel against later action nor cures a violation. First 
Phiiadelphia Corporation, Securities Exchange Act 
Release No. 13194 (January 21, 1977), 11 SEC Docket 
1549, 1551; Melvin Y. Zucker, Securities Exchange Act 
Release No. 13076 (December 16, 1976), 11 SEC Docket 
1216, 1217; Don D. Anderson & Co., Inc. , 43 S.E.C. 989, 
991 (1968), aff'd, 423 F.2d 813 (C.A. 10, 1970). 


7See Alan P. MacQuoid, Securities Exchange Act 
Release No. 13909 (August 31, 1977), 12 SEC Docket 
1637, 1638-1639. 
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impossible for him to appear in Minneapolis on the date 
scheduled for hearing, the District Committee post- 
poned the hearing and moved it to Chicago. Krause 
appeared at the hearing, and we are unable to conclude 
that the NASD imposed an undue burden by requiring 
him to return from California to the jurisdiction of the 
District Committee that had regulated Variable’s 
business. 


V. 


Applicants argue that no sanctions are justified. We 
cannot agree. The Board of Governors reduced the 
sanctions imposed on Krause by the District Committee 
because of Krause’s “health problems” during the 
relevant period. In view of the conduct shown in the 
record, we see no basis for any further reduction in the 
sanctions imposed by the Association.8 


An appropriate order will issue. 
By the Commission (Chairman WILLIAMS and 


Commissioners LOOMIS, EVANS, POLLACK and 
KARMEL). 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15154/September 11, 1978 


In the Matter of 

VARIABLE INVESTMENT CORPORATION 
8131 Westwood Hills Drive 

Minneapolis, Minnesota 

and 


ROBERT L. KRAUSE 


Admin. Proc. File No. 3-5277 





8We note that in 1973, the State of Minnesota sus- 
pended Variable’s license for 30 days for failing to 
comply with the State’s net capital requirements. 
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For Review of Disciplinary Action Taken by the 


NATIONAL ASSOCIATION OF SECURITIES DEALERS, 
INC. 


ORDER AFFIRMING DISCIPLINARY ACTION TAKEN 
BY REGISTERED SECURITIES ASSOCIATION 


On the basis of the Commission’s opinion issued this 
day, it is 


ORDERED that the disciplinary action taken by the 
National Association of Securities Dealers, Inc. against 
Variable Investment Corporation and Robert L. Krause, 
and the Association’s assessment of costs, be, and they 
hereby are, affirmed. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15155/September 11, 1978 


In the Matter of 

AMERICAN STOCK EXCHANGE, INC. 
(SR-Amex-78-14) 

ORDER APPROVING PROPOSED RULE CHANGE 


On July 11, 1978, the American Stock Exchange, Inc. 
(“Amex”) filed with the Commission, pursuant to 
Section 19(b)(1) of the Securities Exchange Act of 1934, 
15 U.S.C. 78(s)(b)(1) (the “Act”) and Rule 19b-4 there- 
under, copies of proposed rule changes which make 
necessary modifications to the Amex’s constitution and 
rules for the implementation and operation of an Inter- 
market Trading System (“ITS”). 


Notice of the proposed rule changes together with the 
terms of substance of the proposed rule changes was 
given by publication of a Commission Release (Secu- 
rities Exchange Act Release No. 34-14969, July 14, 
1978) and by publication in the Federa/ Register (43 FR 
31478, July 21, 1978). All written statements with 
respect to the proposed rule changes were filed with the 
Commission and all written communications relating to 
the proposed rule changes between the Commission 
and any person were considered and (with the exception 
of those statements or communications which may be 





withheld from the public in accordance with the pro- 
visions of 5 U.S.C. § 552) were made available to the 
public at the Commission’s Public Reference Room. 


The Commission finds that the proposed rule changes 
are consistent with the requirements of the Act and the 
rules and regulations thereunder applicable to national 
securities exchanges, and in particular, the 
requirements of Sections 6 and 11A, and the rules and 
regulations thereunder. 


IT IS THEREFORE ORDERED, pursuant to Section 
19(b)(2) of the Act, that the above-mentioned proposed 
rule changes be, and they hereby are, approved. 


For the Commission, by the Division of Market Regu- 
lation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15156 /September 11, 1978 


In the Matter of 

BOSTON STOCK EXCHANGE, INCORPORATED 
(SR-BSE-78-3) 

ORDER APPROVING PROPOSED RULE CHANGE 


On April 6, 1978, the Boston Stock Exchange, 
Incorporated (“BSE”) filed with the Commission, pur- 
suant to Section 19(b)(1) of the Securities Exchange Act 
of 1934, 15U.S.C. 78(s)(b)(1) (the “Act”) and Rule 19b-4 
thereunder, copies of proposed rule changes (supple- 
mented by Amendments No. 1, 2, 3 and 4, filed on April 
27, May 26, July 3 and July 5, 1978, respectively) which 
make necessary modifications to the BSE’s rules for the 
implementation and operation of an Intermarket Trading 
System (“ITS”). 


Notice of the proposed rule changes together with the 
terms of substance of the prorosed rule changes was 
given by publication of a Commission Release (Securi- 


ties Exchange Act Release No. 34-14961, July 14, 1978). 


and by publication in the Federa/ Register (43 FR 31483, 
July 21, 1978). All written statements with respect to the 
proposed rule changes which were filed with the 
Commission and all written communications relating to 
the proposed rule changes between the Commission 


and any person were considered and (with the exception 
of those statements or communications which may be 
withheld from the public in accordance with the pro- 
visions of 5 U.S.C. § 552) were made available to the 
public at the Commission’s Public Reference Room. 


The Commission finds that the proposed rule changes 
are consistent with the requirements of the Act and the 
rules and regulations thereunder applicable to national 
securities exchanges, and in particular, the require- 
ments of Section 6 and 11A, and the rules and regu- 
lations thereunder. 


IT iS THEREFORE ORDERED, pursuant to Section 
19(b)(2) of the Act, that the above-mentioned proposed 
rule changes be, and they hereby are, approved. 


For the Commission, by the Division of Market Regu- 
lation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15157 /September 12, 1978 


In the Matter of 

BLINDER ROBINSON & CO., INC. 
MEYER BLINDER 

Admin. Proc. File No. 3-5538 


ORDER INSTITUTING PROCEEDINGS FINDINGS AND 
ORDER IMPOSING REMEDIAL SANCTIONS 


In connection with a pending injunctive action brought 
by the Commission in the United States District Court 
for the Eastern District of New York! in which the Com- 
plaint alleges violations of Section 17(a) of the 
Securities Act of 1933 (“Securities Act”) and Section 
10(b) of the Securities Exchange Act of 1934 (“Exchange 
Act”) and Rule 10b-5 thereunder in connection with 





Securities and Exchange Commission v. Metro-Urban 
Investment Corp., et al. Docket No. 77 Civ. 627. 
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transactions in the securities of Metro-Urban Invest- 
ment Corp. (now Metro International Inc.), Blinder 
Robinson & Co. Inc. (“Blinder Robinson”), and Meyer 
Blinder (“Blinder”), its president, have submitted an 
Offer of Settlement which the Commission has deter- 
mined to accept. 


Under that Offer, Blinder Robinson & Co. and Meyer 
Blinder, solely for the purposes of settlement and 
without admitting or denying the allegations of the 
Complaint, consented to the entry of a Final Order 
permanently restraining and enjoining them from 
further violations of the antifraud provisions of the 
Securities Act and the Exchange Act. They further con- 
sented to the institution of administrative proceedings 
under the Exchange Act based upon such orders and, 
solely for the purpose of the administrative pro- 
ceedings, to findings by the Commission that they were 
so enjoined and an Order containing specified remedial 
sanctions. 


Accordingly, IT |S ORDERED that proceedings pursuant 
to Sections 15(b) and 19(h) of the Exchange Act be, and 
they hereby are, instituted. 


On the basis of this Order for Proceedings and the 
Offers of Settlement submitted by said respondents, it 
is found that respondents Blinder Robinson and 
Blinder have been permanently enjoined, by consent, 
from further violations of Sections 17(a) of the 
Securities Act, 10(b) of the Exchange Act and Rule 10b-5 
thereunder (the anti-fraud provisions) in an action filed 
by the Commission in the Eastern District of New York, 
styled Securities and Exchange Commission v. Metro- 
Urban Investment Corp et al., 77 Civ 627 and described 
in Litigation Release No. 7855. 


IV 


In view of the foregoing, it is in the public interest to 
impose the sanctions specified in the offer of settle- 
ment. Accordingly, IT IS ORDERED that Blinder 
Robinson shall: 


A. Notappear in any inter-dealer quotation 
medium with respect to, or make a market in, 
any security unless it is in compliance with 
the requirements of Rule 15c2-11 under the 
Exchange Act, notwithstanding the availa- 
bility of an exemption based on subpara- 
graph (f)(3) of such Rule and notwith- 
standing that Blinder Robinson appears in 
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such inter-dealer quotation medium on a 
name only basis. 


B. Prior to appearing in any inter-dealer 
quotation medium with respect, to or making 
a market in, any security and at quarterly 
intervals thereafter, secure counsel’s advice 
that Blinder Robinson is, as to that issue, in 
compliance with the provisions of Paragraph 
A, above. 


C. Not underwrite or otherwise participate 
in the offering of securities of any issuer by 
means of Regulation A unless the offerees 
are provided with an offering circular or other 
written statement which includes current 
audited financial statements. 


D. Not permit any salesperson to solicit 
the purchase of any security except securi- 
ties listed on the New York Stock Exchange 
or the American Stock Exchange unless prior 
approval of such solicitation has been 
obtained from a principal officer of Blinder 
Robinson. Such approval shall be denied un- 
less the principal officer is satisfied that 
Blinder Robinson has in its possession, and 
the salesperson and principal officer have 
reviewed, written information concerning 
the issuer which provides a reasonable basis 
for such solicitation; and that the trans- 
action to be recommended is suitable for the 
customers to be solicited. 


E. Discontinue solicitation of the securi- 
ties of any issuer if Blinder Robinson has any 
reason to believe through its regular exam- 
ination of Blinder Robinson’s records, or 
otherwise, that Blinder Robinson’s custo- 
mers hold (excluding restricted shares) in 
excess of 10% of any class of securities with 
the exception of securities underwritten by 
Blinder Robinson. 


F. Prohibit its sales persons and principals 
from effecting transactions in any security 
which is the subject of solicitation by Blinder 
Robinson in their personal accounts and 
accounts in which they have a beneficial 
interest unless such transactions are dis- 
closed to Blinder Robinson customers and 
further that salesmen and principals of 
Blinder Robinson shall not purchase or sell 
securities for their personal accounts or 
accounts in which they have a beneficial 
interest in contemporaneous transactions 
where Blinder Robinson customers are the 
opposite side of the trade. 





G. Not issue any research report or other 
sales literature concerning any security 
unless Blinder Robinson has made an 
independent investigation of the issuer and 
has in its possession current audited 
financial statements for that issuer. 


H. Not act as the sole market maker in any 
issue unless customers are so informed prior 
to the completion of their transactions in 
such issue. 


1. Not solicit any new customer to effect 
any securities transaction and not com- 
mence market making activity in additional 
issues until procedures for compliance with 
the Commission’s Order have been adopted 
and implemented. 


IT IS FURTHER ORDERED that Blinder shall be pro- 
hibited for 60 days from soliciting any customer to pur- 
chase or sell any security. 


IT iS FURTHER ORDERED that, without further appli- 
cation to the Commission for relief under Section 252(f) 
of Regulation A under the Securities Act, the exemption 
under Regulation A shall not be unavailable by virtue of 
Rule 252(d)(2) and (3) of Regulation A with respect to 
the securities of any issuer which are underwritten by 
Blinder Robinson, or Blinder or any underwriter with 
whom Blinder is associated as a partner, director or 
officer, or any issuer of which Blinder is a director, 
officer or principal security holder, because of the entry 
of the Final Order referred to herein or the issuance of 
this Order against Blinder Robinson and Blinder. 


IT iS FURTHER ORDERED that (i) if any Respondent 
fails to comply with this Order, after notice and hearing 
further orders may be issued and sanctions imposed 
which may be found appropriate with respect to said 
Respondent, (ii) such hearing shall be limited to issues 
relating to said Respondent’s compliance with this 
Order and the appropriateness of any further relief in the 
event of a finding that said Respondent has not com- 
plied with this Order and (iii) all findings made herein 
shall be binding for purposes of such hearing. 


This Order shall be effective at the opening of business 
on the second Monday after the date of this Order. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15158/September 13, 1978 


A notice has been issued giving interested persons until 
October 13 to comment on the application requesting 
withdrawal of the common stock (no par value) of Ryan 
Homes, Inc. from listing and registration on the 
American Stock Exchange, Inc. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15159/September 13, 1978 


AGENCY: Securities and Exchange Commission. 


ACTION: Extenstion of public comment period for 
advance notice of intent to engage in rulemaking. 


SUMMARY: The Commission today extended until 
October 15, 1978, the public comment period with 
respect to its advance notice of intent to engage in rule- 
making concerning the Lost and Stolen Securities Pro- 
gram. 


DATES: Comments must be submitted on or before 
October 15, 1978. 


ADDRESSES: Persons wishing to submit written 
views, data, and comments should file three copies 
thereof with George A. Fitzsimmons, Secretary, 
Securities and Exchange Commission, Washington, 
D.C. 20549. All submissions should refer to File No. 
$7-611 and will be available for public inspection. 


FOR FURTHER INFORMATION CONTACT: Gregory 
C. Yadley, Division of Market Regulation, Securities and 
Exchange Commission, Washington, D.C. 20549. (202) 
376-8129. 


SUPPLEMENTARY INFORMATION: In _ Securities 
Exchange Act Release No. 15015 (July 31, 1978) [43 F.R. 
34790, August 7, 1978], the Commission issued an 
advance notice of intent to engage in rulemaking and 
requested public comment with respect to the 
provisions of 17 CFR 240.17f-1, the operation of the Lost 
and Stolen Securities Program to date, and the redesig- 
nation of Securities Information Center, Inc., to main- 
tain and operate the data base of reported missing, lost, 
counterfeit or stolen securities. 


Although the comment period expired on September 8, 
1978, it has come to the Commission’s attention that 
certain interested members of the public may require 
more time to complete their consideration of the 
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advance notice of intent to engage in rulemaking and 
respond to the Commission's solicitation of comments. 
The Commission has determined that it is appropriate in 
the public interest to provide all persons sufficient time 
to make their views known, and, accordingly, the 
Commission hereby extends the period for public 
comment until October 15, 1978. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15160/September 13, 1978 


In the Matter of 

PALM BEACH COMPANY 

Admin. Proc. File No. 3-5497 

APPLICATION PURSUANT TO SECTION 12(h) 


The Securities and Exchange Commission has issued 
an order granting the application of Palm Beach 
Company (“Applicant”), a wholly-owned subsidiary of 
Palm Beach Incorporated (the “Holding Company”), 
pursuant to Section 12(h) of the Securities Exchange 
Act of 1934 (the “1934 Act”), for an exemption from the 
requirements of Sections 13 and 15(d) of the 1934 Act. 


It appeared to the Commission that the granting of the 
requested exemption would not be inconsitent with the 
public interest or the protection of investors in view of 
the fact that none of the securities of the Applicant are 
held by any person other than the Holding Company, 
whose common stock is registered under Section 12(b) 
of the 1934 Act and is traded on the New York Stock 
Exchange. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15161/September 13, 1978 


In the Matter of 


Y&S CANDIES, INC. 
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Admin. Proc. File No. 3-5493 
APPLICATION PURSUANT TO SECTION 12(h) 


The Securities and Exchange Commission has issued 
an order granting the application of Y&S Candies, Inc. 
(“Applicant”), a wholly-owned subsidiary of Hershey 
Foods Corporation, pursuant to Section 12(h) of the 
Securities Exchange Act of 1934 (the “1934 Act”), for an 
exemption from the requirements of Sections 13 and 
15(d) of the 1934 Act. 


It appeared to the Commission that the granting of the 
requested exemption would not be inconsistent with the 
public interest or the protection of investors in view of 
the fact that none of the securities of the Applicants are 
held by any person other than Hershey. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15162/September 14, 1978 


An order has been issued granting the application to 
strike the 52% Convertible Subordinated Debentures 
due November 1, 1987 of Federal Pacific Electric 
Company from listing and registration on the New York 
Stock Exchange, Inc. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15163/September 14, 1978 


In the Matter of 

BOSTON STOCK EXCHANGE, INC. 
53 State Street 

Boston, Massachusetts 02109 


(SR-BSE-78-7) 


ORDER APPROVING PROPOSED RULE CHANGE 


On June 29, 1978, the Boston Stock Exchange, Inc. 
(“BSE”) filed with the Commission, pursuant to Section 
19(b)(1) of the Securities Exchange Act of 1934, 15 
U.S.C. 78(s)(b)(1) (the “Act”) and Rule 19b-4 there- 
under, copies of a proposed rule change which would 
amend Chapter V, Section 3 of the BSE Rules to clarify 





that the rules of the registered clearing agency through 
which clearing and settlement are to take place govern 
the settlement of contracts for delivery of securities. 
The BSE’s stated purpose of the rule filing is to 
eliminate a conflict concerning the size of delivery of 
stocks among clearing agencies through which 
clearing and settlement may take place. 


Notice of the proposed rule change together with the 
terms of substance of the proposed rule change was 
given by publication of a Commission Release (Secu- 
rities Exchange Act Release No. 34-14934, July 6, 1978) 
and by publication in the Federal Register (43 FR 35410, 
August 9, 1978). All written statements with respect to 
the proposed rule change which were filed with the 
Commission and all written communications relating to 
the proposed rule change between the Commission and 
any person were considered and (with the exception of 
those statements or communications which may be 
withheld from the public in accordance with the pro- 
visions of 5 U.S.C. § 552) were made available to the 
public at the Commission’s Public Reference Room. 


The Commission finds that the proposed rule change is 
consistent with the requirements of the Act and the 
rules and regulations thereunder applicable to 
registered national securities exchanges, and in 
particular, the requirements of Sectin 6 and the rules 
and regulations thereunder. 


IT IS THEREFORE ORDERED, pursuant to Section 
19(b)(2) of the Act, that the above-mentioned proposed 
rule change be, and it hereby is, approved. 


For the Commission, by the Division of Market Regu- 
lation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 








PUBLIC UTILITY HOLDING COMPANY 
ACT OF 1935 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20702/September 8, 1978 


In the Matter of 


APPALACHIAN PQWER COMPANY 
Roanoke, Virginia 


(70-6039) 


ORDER AUTHORIZING REVISED CREDIT ARRANGE- 
MENTS AND INCREASE IN SHORT-TERM INDEBTED- 
NESS 


Appalachian Power Company (“Appalachian”), an 
electric utility subsidiary company of American Electric 
Power Company, Inc., a registered holding company, 
has filed with this Commission post-effective amend- 
ments to its application previously filed in this matter 
pursuant to Section 6(b) of the Public Utility Holding 
Company Act of 1935 (“Act”) and Rules 50(a)(2) and 
50(a)(5) promulgated thereunder concerning the 
following proposed transactions. 


By order dated September 30, 1977 (HCAR No. 20191), 
Appalachian was authorized to issue and sell short-term 
notes and commercial paper through December 31, 
1978, in an aggregate amount not to exceed 
$175,000,000 outstanding at any one time, such 
indebtedness to mature not later than June 30, 1979. By 
post-effective amendments Appalachian seeks approval 
of a proposed increase in the maximum amount of 


short-term indebtedness to $200,000,000 outstanding at 
any one time and of revised credit arrangements it has 
negotiated for its short-term borrowing. Appalachian 


states that the increased amount of short-term 
indebtedness is necessary because its indenture and 
preferred stock limitations will only permit sale of 
securities in the remainder of 1978 in an amount reduced 
from earlier expectations. 


Concerning the revised credit arrangements, it is stated 
that Appalachian has lines of credit with 78 banks which 
total $319,000,000. For purposes of borrowing, these 
banks are of three classes. Each note to be issued to a 
Class | bank will mature not more than 270 days after the 
date of issuance or renewal thereof, and will be prepay- 
able at any time without premium or penalty. 
Appalachian’s credit arrangements with these banks 
require it to maintain compensating balances equal toa 
percentage of the line of credit made available by the 
bank plus a percentage of any amount actually borrowed 
(generally not in excess of 10% of the line of credit and 
10% of the amount borrowed). In most cases Appal- 
achian maintains deposit balances for its operational 
and financial needs in amounts sufficient to satisfy any 
compensating balances required with respect to 
borrowings from such banks. Borrowings from a Class | 
bank would generally bear interest at an annual rate not 
greater than the bank’s prime commercial rate in effect 
from time to time. 
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Each note to be issued to a Class II bank will mature not 
more than 90 days after the date of issuance or renewal 
thereof, and will be prepayable at any time without 
premium or penalty. Appalachian’s credit arrangements 
with these banks require it to maintain compensating 
balances of 5% of the line of credit and to pay a fee equal 
to 4% of the bank’s prime commercial rate then in effect 
on the size of the line. The combination of 5% compen- 
sating balances and a fee is generally equivalent to 
compensating balances not in excess of 10% of the line 
of credit made available. In addition, Appalachian must 
pay interest at the rate of 108.5% of the bank’s prime 
commercial rate then in effect on the borrowings. It is 
stated that if the balances maintained and the fees paid 
by 1&M with and to the Class | and II banks were main- 
tained and paid solely to fulfill requirements for 
borrowings by Appalachian, the effective annual 
interest cost under either such arrangement, assuming 
full use of the line of credit, would not exceed 125% of 
the prime commercial rate in effect from time to time, or 
not more than 11.0% on the basis of a prime commercial 
rate of 8.75%. 


With respect to the Class Ill banks, Appalachian has a 
money market facility at each of two named banks in an 
aggregate amount of $25,000,000. These money market 
facilities do not represent a formal commitment or 
engagement by these banks to Appalachian, but 
represent merely the ability of Appalachian to request 
unsecured borrowings, in the form of promissory notes, 
on acase-by-case basis. These money market facilities 
are available for unsecured borrowings in domestic 
dollars and/or in Eurodollars for periods of up to 180 
days after the date of issuance, and any such 
borrowings will be prepayable at any time without 
premium or penalty. No compensating balances are 
required. The interest rate, which is presently to be 
negotiated on a case-by-case basis (using a 360 day 
year), is pegged to either the London Interbank Offering 
Rate plus a designated percent, if the borrowings are 
made in Eurodollars, or to a designated percent of the 
bank’s prime rate, if the borrowings are made in 
domestic dollars. It is stated that interest rates on these 
notes will be lower than the effective interest rates for 
borrowings made from Class | and II banks, including 
the effect of any compensating balances and fees paid. 


Appalachian also proposes to issue commercial paper 
in the form of promissory notes in denominations of not 
less than $50,000 nor more than $5,000,000, which will 
be of varying maturities, with no maturity more than 270 
days after the date of issue and none will be prepayable 
prior to maturity. The commercial paper notes will be 
sold directly by Appalachian to Lehman Commercial 
Paper Incorporated (the ‘‘Dealer’’) at a discount rate not 
in excess of the discount rate per annum prevailing at 
the time of issuance for commercial paper of 
comparable quality and maturity. No commercial paper 
notes will be used having a maturity of more than 90 
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days if such commercial paper notes would have an 
effective interest cost which exceeds the effective 
interest cost at which Appalachian could borrow from 
banks. The Dealer will reoffer the commercial paper 
notes to not more than 200 of the Dealer’s customers 
identified and designated in anonpublic list prepared by 
the Dealer in advance, at a discount rate of 1/8 of 1% 
per annum less than the discount rate to Appalachian. It 
is expected that such customers of the Dealer will hold 
the commercial paper prior to maturity, but, if any such 
customer wishes to resell such commercial paper prior 
to maturity, the Dealer, pursuant to a verbal repurchase 
agreement, will repurchase such commercial paper sold 
by it and reoffer it to other customers on its nonpublic 
list. 


The proceeds from the issue and sale of the notes will be 
used by Appalachian to reimburse its treasury for past 
expenditures made in connection with its construction 
program and to pay part of the cost of its future 
construction program. Such construction expenditures 
for the years 1977 and 1978 are estimated at approxi- 
mately $280,000,000 and $400,000,000 respectively. 


Appalachian claims exception from the competitive 
bidding requirements of Rule 50 for the proposed 
issuance of notes to banks pursuant to paragraph (a)(2) 
thereof. Additionally, Appalachian requests exception 
from the competitive bidding requirements of Rule 50 
for the proposed issue and sale of its commercial paper 
pursuant to paragraph (a)(5) thereof. 


There are no additional fees or expenses to be incurred 
in connection with the proposed transactions. The State 
Corporation Commission of Virginia has authorized the 
proposed transactions. No other state commission and 
no federal commission, other than this Commission, 
has jurisdiction over the proposed transactions. 


Due notice of the filing of said post-effective amend- 
ments to the application has been given in the manner 
prescribed in Rule 23 promulgated under the Act (HCAR 
No. 20670), and no hearing has been requested of or 
ordered by the Commission. Upon the basis of the facts 
in the record, it is hereby found that the applicable 
standards of the Act and the rules thereunder are satis- 
fied and that no adverse findings are necessary; and that 
it is appropriate in the public interest and in the interest 
of investors and consumers that said application as 
amended, be granted: 


IT 1S ORDERED, pursuant to the applicable provisions 
of the Act and rules thereunder, that said application, as 
amended by said post-effective amendments, be, and it 
hereby is, granted, subject to the terms and conditions 
prescribed in Rule 24 promulgated under the Act, except 
that certificates thereunder shall be filed quarterly. 





For the Commission, by the Division of Corporate Regu- 
lation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20703/September 8, 1978 


In the Matter of 


OHIO EDISON COMPANY 
76 South Main Street 
Akron, Ohio 44308 


(70-6091) 


NOTICE OF PROPOSED ISSUANCE AND SALE OF 
COMMON STOCK PURSUANT TO DIVIDEND REIN- 
VESTMENT AND STOCK PURCHASE PLAN; REQUEST 
FOR EXEMPTION FROM COMPETITIVE BIDDING 


NOTICE IS HEREBY GIVEN that Ohio Edison Company 
(“Ohio Edison”), a registered holding company, has 
filed with this Commission a post-effective amendment 
to its application-declaration previously filed and 
amended in this matter pursuant to the Public Utility 
Holding Company Act of 1935 (“Act”), designating 
Sections 6(a) and 7 of the Act and Rule 50 promulgated 
thereunder as applicable to the proposed transaction. 
All interested persons are referred to the amended 
application-declaration, which is summarized below, 
for a complete statement of the proposed transaction. 


By order dated December 23, 1977 (HCAR No. 20339), 
Ohio Edison was authorized to issue and sell not more 
than 1,000,000 shares of its authorized but unissued 
common stock, par value $9.00 per share, through 
October 31, 1979, pursuant to its Dividend Reinvest- 
ment and Stock Purchase Plan (the “Plan’”). Ohio 
Edison currently estimates that of such 1,000,000 
shares approximately 593,024 remain unsold as of 
August 30, 1978, and approximately 200,000 shares will 
remain unsold as of December 31, 1978. 


By post-effective amendment Ohio Ediscn proposes to 
issue and sell not more than 1,000,000 shares of its 
authorized but unissued common stock (“Additionai 
Common Stock”) pursuant to the Plan through October 
31, 1980. It is stated that the common stock remaining 
to be sold under the previous order will be issued and 
sold under the Plan before the Additional Common 
Stock is issued and sold. 


The Additional Common Stock will be offered to all of 
Ohio Edison’s common stockholders pursuant to a 
voluntary plan whereby such stockholders may elect to 
(a) have dividends on their shares of common stock 
reinvested or, (b) continue to receive their cash 
dividends on shares registered in their names and invest 
by making optional cash payments of not less than $10 
per payment nor more than a total of $5,000 per quarter, 
or (c) invest both their cash dividends and such optional 
cash payments. No service charge or commission will 
be paid by participants in connection with purchases 
under the Plan, and participants will retain all voting 
rights relating to shares purchased under the Plan. A 
participant will be able to withdraw from the Plan at any 
time upon written notice. 


The purchase price of shares of common stock pur- 
chased with reinvested cash dividends will be an 
amount equal to 95% of the average of the high and low 
prices for Ohio Edison’s common stock, as reported in 
The Wall Street Journal report of NYSE-Composite 
Transactions, on the investment date as of which the 
purchase is made. The purchase price of shares 
purchased with optional cash payments will be an 
amount equal to 100% of such average of the high and 
low prices. Investment dates will be the last business 
day of each month. No shares will be sold under the Plan 
at less than the par value of such shares. 


Ohio Edison will announce the Plan to all of its new 
stockholders by addressing to them a brochure 
describing the Plan. The continued existence of the Plan 
will occasionally be brought to the attention of all non- 
participants by aremailing of such brochure. All current 
participants in the Plan, all stockholders who so request 
and all stockholders who join the Plan will be sent a 
copy of a complete prospectus. 


The reason for the proposed issuance of the Additional 
Common Stock is to provide funds for Ohio Edison to 
continue its ongoing construction program and to repay 
a portion of its unsecured short term debt. Ohio Edison 
estimates its total plant additions for 1978 at 
$381 ,635,000. 


Ohio Edison considers that the issuance and sale of 
shares of Additional Common Stock through the rein- 
vestment of dividends to be exempted from the require- 
ments of Rule 50 by virtue of Rule 50(a)(1). With respect 
to the issuance and sale of shares of Additional 
Common Stock through optional cash payments, Ohio 
Edison requests an exemption from the competitive 
bidding requirements of Rule 50 pursuant to Rule 
50(a)(5). 


The fees and expenses to be incurred in connection with 
the proposed transaction will be supplied by amend- 
ment. The Public Utilities Commission of Ohio has 
jurisdiction over the proposed issuance and sale of the 
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Additional Common Stock. No other state commission 
and no federal commission, other than this 
Commission, has jurisdiction over the proposed trans- 
action. 


NOTICE IS FURTHER GIVEN that any interested person 
may, not later than October 6, 1978, request in writing 
that a hearing be held on such matter, stating the nature 
of his interest, the reasons for such request, and the 
issues of fact or law raised by said application- 
declaration, as further amended by said post-effective 
amendment, which he desires to controvert; or he may 
request that he be notified if the Commission should 
order a hearing thereon. Any such request should be 
addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of such 
request should be served personally or by mail upon the 
applicant-declarant at the above-stated address, and 
proof of service (by affidavit or, in case of an attorney-at- 
law, by certificate) should be filed with the request. At 
any time after said date the application-declaration, as 
further amended by said post-effective amendment or 
as it may be further amended, may be granted and per- 
mitted to become effective as provided in Rule 23 of the 
General Rules and Regulation promulgated under the 
Act, or the Commission may grant exemption from such 
rules as provided in Rules 20(a) and 100 thereof or take 
such other action as it may deem appropriate. Persons 
who request a hearing or advice as to whether a hearing 
is ordered will receive any notices and orders issued in 


this matter, including the date of the hearing (if ordered) 
and any postponements thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20704/September 11, 1978 


In the Matter of 
VERMONT YANKEE NUCLEAR POWER CORPORA- 
TION 


Rutland, Vermont 


YANKEE ATOMIC ELECTRIC COMPANY 
Westborough, Massachusetts 


(70-6188) 
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ORDER AUTHORIZING AGREEMENT CONCERNING 
URANIUM PRODUCTION 


Vermont Yankee Nuclear Power Corporation (“Vermont 
Yankee’’) and Yankee Atomic Electric Company 
(‘Yankee Atomic’), both indirect electric utility 
subsidiary companies of New England Electric System 
and Northeast Utilities, both of which are registered 
holding companies, have filed with this Commission an 
application and amendments thereto pursuant to 
Sections 9(a) and 10 of the Public Utility Holding 
Company Act of 1935 (“Act”) concerning the following 
proposed transaction. 


Vermont Yankee and Yankee Atomic propose to enter 
into a Production Purchase Agreement (“Agreement”) 
with Earth Sciences, Inc. (“ESI”), a corporation not 
affiliated with applicants, concerning the purchase from 
ESI of uranium oxide (‘‘U30g”) produced from 
phosphoric acid by an extraction facility to be 
constructed, owned and operated by ESI. The Agree- 
ment provides for certain payments, which may include 
prepayment for uranium and requires ESI to grant to 
Vermont Yankee and Yankee Atomic as security for such 
prepayments a security interest in the extraction 
facility, ESI’s contract rights with the supplies of the 
phosphoric acid and certain mineral properties owned 
and leased by ESI. The acquisition of such security 
interest by applicants is subject to the approval of this 
Commission under Section 9(a) of the Act. 


Applicants are operators of commercial nuclear- 
powered electric generating plants and have a 
continuing long-term requirement for U3Og for fabri- 
cating fuel to be consumed in their plants. Vermont 
Yankee and Yankee Atomic require approximately 
255,000 and 191,500 pounds of U3QOg, respectively, per 
year in order to continue efficient operation. Vermont 
Yankee’s requirements are filled through 1981, with 
237,000 pounds unfilled for 1982. Yankee Atomic’s 
requirements for U3Og are currently filled through 1979 
with 32,000 pounds unfilled for 1980. Thereafter appli- 
cant’s requirements for U3Og are unfilled. 


The extraction facility has been designed by 
Kilborn/NUS, Inc., based upon technology developed 
at the Oak Ridge National Laboratory and further 
research at the Colorado School of Mines Research 
Institute. Applicants’ consultants have concluded that 
the project is based upon aviable process part of which, 
although commercially unproven, is comparable to 
similar projects by other major corporations and part of 
which is comparable to a conventional uranium ore pro- 
cessing mill. The ESI plant has a design capacity of 
approximately 100,000 pounds of U3QOg per year. 


The Agreement obligates applicants to purchase the 
output of the extraction facility (each applicant being 
committed for fifty percent) for the term of the Agree- 





ment (twenty years, subject to adjustment under 
specified circumstances). Projection estimates indicate 
an annual rate of 83,000 pounds of U30g beginning in 
1980, which rate increases to 101,000 pounds in 1984. At 
such rate, Vermont Yankee and Yankee Atomic would 
have approximately 20% and 25%, respectively, of their 
annual U3Og requirements filled under the Agreement. 


The construction cost of the extraction facility will be 
financed by ESI with a Canadian bank. The Agreement 
gives applicants an opportunity to review the definition 
of capital cost estimate based upon final engineering 
and design studies developed by ESI’s consultants and 
to terminate their obligations under the Agreement if the 
capital cost estimate is over $11,000,000 and (1) appli- 
cants and ESI cannot agree that such estimate can be 
reduced without impairing the operation of the extrac- 
tion facility or (2) applicants are not satisfied that ESI 
can finance the additional costs of construction. If 
applicants terminate the Agreement pursuant to this 
provision, ESI is obligated to repay any prepayments 
made by applicants in accordance with the terms of the 
Agreement. 


The Agreement provides for applicants to pay for U30g 
actually produced at a price computed in accordance 
with a formula which reflects a fixed base price, 
escalated from the date of first production, plus an 
added factor based upon a percentage of the final 
capital cost of the extraction facility. Applicants believe 
that such price compares favorably with the current 
market price of $40 per pound and expects that this 
favorable comparison will remain during the term of the 
Agreement. The Agreement also provides for certain 
payments to be made by applicants in the event actual 
production is low, which payments are deemed to be 
prepayments for future deliveries of uranium. ESI is 
obligated to make such future deliveries or to repay the 
prepayments in accordance with the terms of the Agree- 
ment. 


All purchase price payments will be paid into an escrow 
account from which disbursements will be made to 
ESI’s financing bank and to ESI to reimburse it for 
operating expenses and a management fee for uranium 
actually produced, with any balance being held for 
application to prepayment of the bank financing or to 
future payments required of applicants. The escrow 
arrangement will continue until such time as the ESI 
financing has been discharged. 


As security for ESI’s obligations in connection with the 
potential prepayments, applicants are to receive 
security interests in the extraction facility and in ESI’s 
contract rights with Western Co-Operative Fertilizers, 
Ltd. (both of which may be subordinated to the 
financing bank) and in certain phosphorous mineral 
properties owned or leased by ESI and located in Idaho. 


The Agreement provides that upon ES!’s default appli- 
cants shall sell such collateral, applying the proceeds 
toward the satisfaction of the outstanding amount of 
ESI’s obligation, with any excess being paid to ESI and 
any deficiency being payable by ESI to applicants in 10 
annual installments with interest. 


Applicants plan to meet their obligations under the 
Agreement through internally generated funds. As 
U30g is produced by ESI and purchased, processed and 
consumed by the applicants, the amounts paid by appli- 
cants to ESI under the Agreement will be billed to the 
applicants’ sponsors under the respective power con- 
tracts. 


The current estimated construction budget for the 
extraction facility is $9,900,000 which is based upon the 
engineering study performed by Kilborn/NUS, Inc. in 
1977, as partially adjusted for inflation in early 1978. 
That amount includes: 


Project development costs 
including research, development 
and engineering 

Direct costs: 

Site and building 
Equipment 

Indirect costs, including pro- 
ject engineering, pro- 
curement, project management 
costs, working capital and 
contingencies 

Allowance for estimated interest 
during construction 


$ 700,000 


1,500,000 
4,800,000 


2,400,000 


500,000 
$9,900,000 


This budget assumes a fourteen month construction 
period which would result in the facility becoming 
operational in November, 1979. Kilburn/NUS, Inc. is 
currently engaged in preparing a final engineering study 
which will contain a Definitive Capital Cost Estimate 
and will reflect the impacts of inflation and other 
changes since the earlier study. 


ESI has negotiated a bank loan from a Canadian bank for 
up to $12,500,000 to finance the maximum anticipated 
construction costs of the project. This figure is based 
upon the conservative assumptions that project costs 
could be escalated as high as $11,000,000, in which 
case anticipated interest during construction during the 
anticipated construction period would be approximately 
$650,000, and if the facility should require an additional 
eight months to achieve operational status, approxi- 
mately $850,000 of additional interest could be incurred. 
Applicants believe this figure is highly conservative 
and, as explained above, the Agreement does permit 
applicants to limit their exposure if cost estimates 
increase beyond $11,000,000; however, applicants 
believe that the $12,500,000 figure is a reasonable esti- 
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mate of the potential maximum Prepayment Balance as 
defined in the Agreement which is their maximum 
liability under the Agreement. 


The fees and expenses to be incurred in connection with 
the proposed transaction are estimated at $37,500, 
including legal fees of $24,000. No state commission 
and no federal commission, other than this 
Commisssion, has jurisdiction over the proposed 
transaction. 


Due notice of the filing of said application has been 
given in the manner prescribed in Rule 23 promulgated 
under the Act (HCAR No. 20653), and no hearing has 
been requested or ordered by the Commission. Upon 
the basis of the facts in the record, it is hereby found 
that the applicable standards of the Act and the rules 
thereunder are satisfied and that no adverse findings are 
necessary; and that it is appropriate in the public 
interest and in the interest of investors and consumers 
that said application, as amended, be granted: 


IT IS ORDERED, pursuant to the applicable provisions 
of the Act and rules thereunder, that said application, as 
amended, be, and it hereby is, granted, subject to the 
terms and conditions prescribed in Rule 24 promulgated 
under the Act, and subject to the following additional 
reporting requirements: 


(1) Applicants shall report the results of the Definitive 
Capital Cost Estimate when it becomes available; and 


(2) Applicants shall file quarterly Rule 24 reports pro- 


viding the quarterly amounts and cumulative balances 
of: 


(a) U30g produced and purchased; and 
(b) Payments made to ESI, including 


(i) the nature of the payment (whether a 
production payment of a minimum 
production payment); 


(ii) the balance, if any, in Buyer’s Prepay- 
ment Account together with an explanation 
for any changes made thereto; and 


(iii) the amount, if any, reimbursed by ESI 
due to failure of the U30g to meet maximum 
quality requirements and specifications. 


IT IS FURTHER ORDERED that applicants shall not, 
without authorization from this Commission; incur 
prepayment obligations under the Agreement in excess 
of $12,500,000. 


For the Commission, by the Division of Corporate Regu- 
lation, pursuant to delegated authority. 
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PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20705/September 12, 1978 


In the Matter of 


MIDDLE SOUTH UTILITIES, INC. 
225 Baronne Street 
New Orleans, Louisiana 70112 


LOUISIANA POWER & LIGHT COMPANY 
142 Delaronde Street 
New Orleans, Lousiana 70174 


(70-6207) 


NOTICE OF PROPOSED ISSUANCE AND SALE OF 
COMMON STOCK BY A SUBSIDIARY TO ITS PARENT 
HOLDING COMPANY 


NOTICE IS HEREBY GIVEN that Middle South Utilities, 
Inc. (“Middle South”), a registered holding company, 
and a wholly owned subsidiary, Louisiana Power & 
Light Company (“LP&L”), have filed an application- 
declaration with this Commission pursuant to the 
Public Utility Holding Company Act of 1935 (“Act”), 
designating Sections 6(a), 7, 9(a), 10, and 12(f) of the 
Act and Rules 23, 24, and 43 promulgated thereunder as 
applicable to the following proposed transaction. All 
interested persons are referred to the application- 
declaration, which is summarized below, for a complete 
statement of the proposed transaction. 


LP&L proposes to issue and sell to Middle South, from 
time to time through December 31, 1978, up to 3,788,000 
shares of its authorized but unissued no-par common 
stock at an aggregate cash purchase price of 
$25,000,000. LP&L will use the proceeds of such sales 
to finance its construction program and for payment in 
part of short-term borrowings. The sales of common 
stock will be timed to coincide with LP&L’s needs, 
which are primarily determined by the nature and pace 
of construction work. It is stated that each sale will be 
reported to the Commission by a certificate filed pur- 
suant to Rule 24. 


As of June 30, 1978, LP&L had issued 49,988,000 shares 
of its common stock to Middle South for an aggregate 
cash consideration of $328,900,000. To the extent that 
funds are required from external sources to acquire the 





common stock Middle South will obtain such funds 
through the issuance and sale of its unsecured short- 
term promissory notes issued under a revolving credit 
agreement dated as of June 29, 1978, as authorized by 
the Commission’s order dated June 15, 1978 (HCAR No. 
20593). 


The fees and expenses to be incurred in connection with 
the proposed transaction are estimated at $3,000, 
including legal fees of $1,000. It is stated that no state 
commission and no federal commission, other than this 
Commission, has jurisdiction over the proposed trans- 
action. 


NOTICE IS FURTHERGIVEN that any interested person 
may, not later than October 10, 1978, request in 
writing that a hearing be held on such matter, stating the 
nature of his interest, the reasons for such request, and 
the issues of fact or law raised by the filing which he 
desires to controvert; or he may request that he be noti- 
fied if the Commission should order a hearing thereon. 
Any such request should be addressed: Secretary, 
Securities and Exchange Commission, Washington, 
D.C. 20549. A copy of such request should be served 
personally or by mail upon the applicants-declarants at 
the above-stated addresses, and proof of service (by 
affidavit or, in case of an attorney-at-law, by certificate) 
should be filed with the request. At any time after said 
date, the application-declaration, as filed or as it may be 
amended, may be granted and permitted to become 
effective as provided in Rule 23 of the General Rules and 
Regulations promulgated under the Act, or the 
Commission may grant exemption from such rules as 
provided in Rules 20(a) and 100 thereof or take such 
other action as it may deem appropriate. Persons who 
request a hearing or advice as whether a hearing is 
ordered will receive any notices or orders issued in this 
matter, including the date of the hearing (if ordered) and 
any postponements thereof. 


For the Commission, by the Division of Corporate Regu- 
lation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20706 /September 12, 1978 


In the Matter of 


NEW ORLEANS PUBLIC SERVICE INC. 
317 Baronne Street 
New Orleans, Louisiana 70160 


(70-6204) 


NOTICE OF PROPOSAL TO ISSUE AND SELL FIRST 
MORTGAGE BONDS AT COMPETITIVE BIDDING 


NOTICE IS HEREBY GIVEN that New Orleans Public 
Service Inc. (“NOPSI”), an electric utility subsidiary 
company of Middle South Utilities, Inc., a registered 
holding company, has filed an application with this 
Commission pursuant to the Public Utility Holding 
Company Act of 1935 (“Act”), designating Section 6(b) 
of the Act and Rule 50 promulgated thereunder as appli- 
cable to the following proposed transaction. All 
interested parties are referred to said application, which 
is summarized below, for a complete statement of the 
proposed transaction. 


NOPSI proposes to issue and sell, at competitive 
bidding, up to $15 million principal amount of its First 
Mortgage Bonds of a new series having a term of not 
less than five nor more than 30 years. NOPSI will deter- 
mine, and give notice of, the maturity date of the bonds 
not later than 11:00 a.m. on the third business day pre- 
ceding the day fixed for presentation of bids. The 
interest rate of the bonds, which shall be a multiple of 
1/8 of 1%, and the price, which will be not less than 
98% nor more than 101.75% of the principal amount 
thereof, will be determined by competitive bidding. The 
bonds will be issued under the Mortgage and Deed of 
Trust dated as of July 1, 1944 (“Indenture”) between 
NOPSI and The Chase Manhattan Bank (N.A.), as 
trustee; as heretofore supplemented and amended from 
time to time, and as to be further supplemented by a 
tenth supplemental indenture to be dated the first day of 
the calendar month in which the bonds are issued. The 
bonds will be redeemable at the option of NOPSI, in 
whole or in part, at any time prior to maturity. The 
supplemental indenture will include a prohibition, fora 
period of not more than five years, against refunding the 
bonds directly or indirectly, with funds borrowed at a 
lower effective interest cost. 


The application states that NOPSI will use the net pro- 
ceeds from the sale of the bonds to repay short-term 
borrowings, estimated at $10,000,000 at the time the 
sale proceeds are received, to finance, in part, its 1978 
and 1979 construction programs which provide for 
expenditures estimated at $25,000,000 and $26,750,000, 
respectively, and for other corporate purposes. 


The fees and expenses incurred or to be incurred in 
connection with the proposed transaction are estimated 
at $152,000, including legal fees estimated at $42,500, 
accounting fees estimated at $14,000, rating fees esti- 
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mated at $4,125 and charges for services of Middle 
South Services, Inc. estimated at $8,500. The approval 
of the City of New Orleans is required for the issuance of 
the Bonds. It is stated that no other state commission 
and no federal commission, other than this 
Commission, has jurisdiction over the proposed trans- 
action. 


NOTICE IS FURTHER GIVEN that any interested person 
may, not later than October 6, 1978, request in writing 
that a hearing be held on such matter, stating the nature 
of his interest, the reasons for such request, and the 
issues of fact or law raised by said application which he 
desires to controvert; or he may request that he be noti- 
fied if the Commission should order a hearing thereon. 
Any such request should be addressed: Secretary, 
Securities and Exchange Commission, Washington, 
D.C. 20549. A copy of such request should be served 
personally or by mail upon the applicant at the above- 
stated address, and proof of service (by affidavit or, in 
case of an attorney-at-law, by certificate) should be filed 
with the request. At any time after said date, the appli- 
cation, as filed or as it may be amended, may be granted 
as provided in Rule 23 of the General Rules and Regu- 
lations promulgated under the Act, or the Commission 
may grant exemption from such rules as provided in 
Rules 20(a) and 100 thereof or take such other action as 
it may deem appropriate. Persons who request a hearing 
or advice as to whether a hearing is ordered will receive 
any notices or orders issued in this matter, including the 
date of the hearing (if ordered) and any postponements 
thereof. 


For the Commission, by the Division of Corporate Regu- 
lation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20707 /September 13, 1978 


In the Matter of 


AMERICAN ELECTRIC POWER COMPANY, INC. 
2 Broadway, New York, New York 10004 


CEDAR COAL COMPANY 
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CENTRAL APPALACHIAN COAL COMPANY 
CENTRAL COAL COMPANY 


SOUTHERN APPALACHIAN COAL COMPANY 


301 Virginia Street, East 
Charleston, West Virginia 25327 


CENTRAL OHIO COAL COMPANY 
SOUTHERN OHIO COAL COMPANY 


WINDSOR POWER HOUSE COAL. COMPANY 
301 Cleveland Avenue, S.W. 
Canton, Ohio 44702 


(70-6165) 


NOTICE OF PROPOSED PROCUREMENT OF LETTER 
OF CREDIT BY HOLDING COMPANY FOR BENEFIT OF 
SUBSIDIARIES 


American Electric Power Company, Inc. (“AEP”), a 
registered holding Company, and seven of its indirect 
subsidiary coal companies, Cedar Coal Company 
(“CEDAR”), Central Appalachian Coal Company 
(“CACO”), Central Coal Company (“CCO”), Southern 
Appalachian Coal Company (“SACO”), Central Ohio 
Coal Company (‘‘COCO’’), Southern Ohio Coal 
Company (“SOCO”) and Windsor Power House Coal 
Company (“Windsor”) (collectively “Coal Companies”), 
have filed a declaration with this Commission pursuant 
to the Public Utility Holding Company Act of 1935 
(“Act”), designating Sections 12(b) and 12(f) of the Act 
and Rule 45 promulgated thereunder as applicable to the 
proposal. All interested persons are referred to the 
declaration, which is summarized below, for a complete 
statement of the proposal. 


AEP requests approval for a letter of credit for 
$1,534,300 which it procured on behalf of the Coal 
Companies in accordance with requirements of the 
negotiated settlement of acoal miner’s strike. The letter 
of credit was procured by AEP on April 7, 1978, pursuant 
to the emergency provisions of Rule 45(b)(3) under the 
Act. 


The Coal Companies are members of the Bituminous 
Coal Operators Association, Inc. (“BCOA”). On March 
27, 1978, BCOA entered into the National Bituminous 
Coal Wage Agreement of 1978 (“Agreement”) with the 
United Mine Workers of America (“UMWA”), ending a 
prolonged strike. Section (h) of Article XX of the Agree- 
ment provides that the BCOA employers shall fully 
guarantee the health and benefits afforded to the miners 
by the various existing pension and benefit funds which 
are administered jointly by the employers and the 
UMWA. 





On April 5, 1978, BCOA advised its members that in 
order to satisfy the requirements of said Section (h) of 
Article XX of the Agreement, each member would be 
called upon to guarantee on a pro rata basis a loan in the 
amount of $62,000,000, from Citibank, N.A., to the 
trustees of the Mine Workers Pension fund. Such loan 
was to enable trustees to pay omitted pensions to 
retirees during the period of the coal strike. Each BCOA 
member’s pro rata share of such guarantee was deter- 
mined on the basis of its average contribution to the 
pension fund during the last five years. The Coal 
Companies’ pro rata share of the required guarantee was 
2.4747%, or a guarantee of $1,534,000, and they were 
directed to provide a letter of credit in this amount to 
Citibank, N.A., on April 7, 1978. 


On April 7, 1978, it became necessary for AEP to procure 
the letter of credit on behalf of the Coal Companies in 
accordance with BCOA requirements. It was so pro- 
cured by AEP pursuant to the emergency provisions of 
Rule 45(b)(3) of the Act. Emergency circumstances had 
developed because of the immediate need to provide the 
guarantee under the Agreement, which gave the Coal 
Companies only 3 days to obtain the specified letter of 
credit. Fhe Coal Companies were unable to do so on the 
basis of their own resources. 


The letter of credit will cost %4% per annum and is 
required to remain in effect until October 31, 1980, by 
which time the loan to the pension trustees is expected 
to be repaid from future contractual contributions to the 
fund. It is proposed that the costs of the letter of credit 
and associated costs will be billed by AEP to the Coal 
Companies on the same basis as the Coal Companies 
share in the required guarantees. On this basis, i.e., on 
the basis of their average contributions to the pension 
fund during the last five years, the percentage of the 
cost of the letter of credit attributable to each of the 
seven Coal Companies would be: 
CEDAR 14.4% 

8.2% 

2.0% 

7.6% 
27.3% 
32.3% 
Windsor 8.2% 
The fees and expenses to be incurred in connection with 
the proposal are estimated at $11,590. It is stated that no 
state or federal commission, other than this 
Commission, has jurisdiction over the proposed trans- 
action. 


NOTICE IS FURTHER GIVEN that any interested person 
may, not later than October 11, 1978, request in writing 
that a hearing be held on such matter, stating the nature 
of his interest, the reasons for such request, and the 
issues of fact or law raised by said declaration which he 


desires to controvert; or he may request that he be noti- 
fied if the Commission should order a hearing thereon. 
Any such request should be addressed: Secretary, 
Securities and Exchange Commission, Washington, 
D.C. 20549. A copy of such request should be served 
personally or by mail upon the declarants at the above- 
stated addresses and proof of service (by affidavit or, in 
case of an attorney at law, be certificate) should be filed 
with the request. At any time after said date, the 
declaration, as filed or as it may be amended, may be 
permitted to become effective as provided in Rule 23 of 
the General Rules and Regulations promulgated under 
the Act, or the Commission may grant exemption from 
such rules as provided in Rules 20(a) and 100 thereof or 
take such other action as it may deem appropriate. 
Persons who request a hearing or advice as to whether a 
hearing is ordered will receive any notices and orders 
issued in this matter, including the date of the hearing 
(if ordered) and any postponements thereof. 


For the Commission, by the Division of Corporate Regu- 
lation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20708 /September 13, 1978 


In the Matter of 


AMERICAN ELECTRIC POWER COMPANY, INC. 
2 Broadway 
New York, New York 10004 


(70-6143) 


NOTICE OF PROPOSAL THAT HOLDING COMPANY 
ACT AS SURETY FOR SUBSIDIARY 


NOTICE IS HEREBY GIVEN that American Electric 
Power Company, Inc. (“AEP”), a registered holding 
company, has filed a declaration with this Commission 
pursuant to the Public Utility Holding Company Act of 
1935 (“Act”), designating Sections 12(b) and 12(f) of the 
Act and Rule 45 promulgated thereunder as applicable 
to the proposal. All interested persons are referred to 
the declaration, which is summarized below, for acom- 
plete statement of the proposal. 


AEP requests approval of a surety bond in the amount of 
13,200,000 that was posted with the Public Service 
Commission of West Virginia (“State Commission”) on 
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March 28, 1978, by AEP as surety and Wheeling Electric 
Company (“Wheeling”) as principal pursuant to the pro- 
visions of Rule 45(b)(3) under the Act. 


On March 31, 1978, Wheeling filed with the State 
Commission for increased rates on electric service in 
West Virginia. The additional rate increases were to be 
effective subject to the posting by Wheeling of the 
required bond, which would assure the making of 
appropriate refunds to customers in the event the State 
Commission's final order should require refunds to be 
made. The State Commission has permitted AEP to act 
as surety for Wheeling in lieu of Wheeling’s posting a 
commercial bond. It is expected that the amount of the 
bond for the new rates will not exceed $3,200,000, which 
is the estimated additional annual revenue that the new 
rates will provide. The bond includes a 9% per annum 
interest rate as required by West Virginia statute. 


The fees and expenses to be incurred in connection with 
the proposal are estimated at $2,500. The Public Service 
Commission at West Virginia has authorized the pro- 
posal. No other state commission and no federal 
commission, other than this Commission, has juris- 
diction over the proposal. 


NOTICE IS FURTHER GIVEN that any interested person 
may, not later than October 11, 1978, request in writing 
that a hearing be held on such matter stating the nature 
of his interest, the reasons for such request, and the 
issues of fact or law raised by said declaration which he 
desires to controvert; or he may request that he be 
notified if the Commission should order a hearing 
thereon. Any such request should be addressed: Secre- 
tary, Securities and Exchange Commission, Washing- 
ton, D.C. 20549. A copy of such request should be 
served personally or by mail upon the declarant at the 
above-stated address, and proof of service (by affidavit 
or, in case of an attorney-at-law, by certificate) should 
be filed with the request. At any time after said date, the 
declaration, as filed or as it may be amended, may be 
permitted to become effective as provided in Rule 23 of 
the General Rules and Regulations promulgated under 
the Act, or the Commission may grant exemption from 
such rules as provided in Rules 20(a) and 100 thereof or 
take such other actions as it may deem appropriate. 
Persons who request a hearing or advice as to whether a 
hearing is ordered will receive any notices and orders 
issued in this matter, including the date of the hearing 
(if ordered) and any postponements thereto. 


For the Commission, by the Division of Corporate Regu- 
lation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20709/September 13, 1978 


In the Matter of 


NEW ORLEANS PUBLIC SERVICE, INC. 
New Orleans, Louisiana 


(70-6199) 


ORDER AUTHORIZING ISSUANCE OF SHORT-TERM 
NOTES TO BANKS 


New Orleans Public Service, Inc. (“NOPSI”), a wholly- 
owned subsidiary of Middle South Utilities, Inc., a 
registered holding company, has filed an application- 
declaration with this Commission pursuant to Sections 
6 and 7 of the Public Utility Holding Company Act of 
1935 (‘“‘Act”) and Rule 50(a)(2) promulgated thereunder 
as applicable to the proposed transaction. 


NOPSI proposes to issue and sell short-term securities 
in the form of promissory notes (“Notes”) to various 
commercial banks from time to time through December 
31, 1979, to meet its interim financing requirements. 
The maximum aggregate principal amount of Notes out- 
standing at any one time shall not exceed the lesser of 
$20,000,000 or 10% of NOPSI’s capitalization, which is 
the maximum amount of unsecured borrowings per- 
missible under the provisions of NOPSI’s Restated 
Articles of Incorporation without the consent of the pre- 
ferred shareholders. Applying this formula to NOPSI’s 
capitalization at June 30, 1978, including $10,000,000 of 
First Mortgage Bonds, 34% Series due 1978, an 
aggregate principal amount of $22,005,701 of 
promissory notes would be issuable. The maximum 
amount proposed herein will not be increased without 
the filing by NOPSI of a post-effective amendment 
hereto notifying the Commission of any such increase 
and the issuance by the Commission of a further order 
with respect thereto. 


NOPSI’s current construction program is expected to 
result in expenditures of approximately $25,000,000 in 
1978 and $26,750,000 in 1979. Additionally, it is antici- 
pated that during 1979 NOPSI will be required to provide 
about $4,600,000 as prepaid rent to the City of New 
Orleans to be used by the City for the purchase of new 
fare boxes for NOPSI’s transit vehicles and 185 new 
buses. The net proceeds to be received by NOPSI from 
the issuance and sale of the Notes will be applied 
principally to NOPSI’s construction program, to the pre- 
payment of the aforesaid rent and to the payment at 
maturity of $10,000,000 aggregate principal amount of 
its First Mortgage Bonds, 314 % Series due October 1, 
1978. As the Notes mature, they will be renewed (but to 
mature not later than September 30, 1980) or repaid out 
of funds then available to NOPSI from its operations or 
derived from the issuance and sale of long-term debt. 





NOPSI presently contemplates that permanent 
financing will be undertaken in the last quarter of 1978. 


The Notes would be in the form of unsecured promis- 
sory notes customarily used by the lending banks. 
NOPSI presently has outstanding $4,000,000 in aggre- 
gate principal amount of unsecured notes consisting of 
a $2,000,000 note held by the Hibernia National Bank in 
New Orleans and a $2,000,000 note held by the First 
National Bank of Commerce in New Orleans. Both of 
these notes mature on or before October 18, 1978, bear 
interest at the rate of 9% per annum and are prepayable 
in whole or in part at any time without premium. The 
Notes would be issued by NOPSI to the banks listed 
below in aggregate amounts not to exceed the 
maximum amounts listed below, would be due not more 
than nine months from date of issuance, bear interest at 
the prime commercial bank rate in effect at the lending 
bank at the time of issuance or renewal, and be prepay- 
able in whole or in part at any time without premium: 


Whitney National Bank of 
New Orleans 


Hibernia National Bank in 
New Orleans 


First National Bank of 
Commerce in New Orleans 


National American Bank of 
New Orleans 


The Chase Manhattan Bank 
(N.A.) 


Total $4,000,000 


Accounts are maintained with the above-mentioned 
banks, from whom borrowings are proposed to be 
made, and, although balances in some of these 
accounts may be deemed to be compensating balances, 
these accounts are working accounts and fluctuations 
in their balances do not reflect or depend upon fluctu- 
ations in the amounts of bank loans outstanding. 
NOPSI does not have any commitments to maintain 
compensating balances with the above banks and no 
commitment fee is involved for any of the proposed 
borrowings. 


The fees, commissions and expenses to be incurred in 
connection with the proposed transaction are estimated 


to be less than $4,000. It is stated that no state or federal 
commission, other than this Commission, has juris- 
diction over the proposed transaction. 


Due notice of the filing of said application-declaration 
has been given in the manner prescribed in Rule 23 pro- 
mulgated under the Act (HCAR No. 20676), and no hear- 
ing has been requested of or ordered by the 
Commission. Upon the basis of the facts in the record, it 
is hereby found that the applicable standards of the Act 
and the rules thereunder are satisfied and that no 
adverse findings are necessary; and that it is 
appropriate in the public interest and in the interest of 
investors and consumers that said application- 
declaration be granted and permitted to become effec- 
tive: 


IT IS ORDERED, pursuant to the applicable provisions 
of the Act and rules thereunder, that said application- 
declaration be, and it hereby is, granted and permitted 


Proposed 

Maximum 

Additional 
Loans 


Maximum 
Loans to be 
Outstanding 


$8,100,000 $8,100,000 


1,500,000 3,500,000 


-1,000,000 3,000,000 


2,400,000 2,400,000 


3,000,000 3,000,000 


$16,000,000 $20,000,000 


to become effective forthwith, subject to the terms and 
conditions prescribed in Rule 24 promulgated under the 
Act, except that the time for filing the certification there- 
under with respect to the proposed transactions is 
extended so as to allow filing on a quarterly basis. 


For the Commission, by the Division of Corporate Regu- 
lation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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INVESTMENT COMPANY ACT OF 1940 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10288A/September 14, 1978 
In the Matter of 

JOHN HANCOCK INVESTORS, INC. 
and 


JOHN HANCOCK MUTUAL LIFE INSURANCE COM- 
PANY 


John Hancock Place 
P.O. Box 111 

Boston, Massachusetts 
(812-4296) 


ERRATA: 


This is to correct an error made in Investment Company 
Act Release No. 10288, issued on June 22, 1978, In the 
Matter of John Hancock Investors, Inc. and John 
Hancock Mutual Life Insurance Company (812-4296). 
The following paragraph was inadvertently omitted from 


said release: 


IT iS ORDERED, pursuant to Section 17(d) of the Act 
and Rule 17d-1 thereunder, that said application to 
permit the participation of John Hancock Investors, Inc. 
in the proposed transactions with John Hancock Mutual 
Life Insurance Company be and hereby is granted, 
effective forthwith. 


The above paragraph is hereby incorporated into said 
release. 


For the Commission, by the Division of Investment 
Management, pursyant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10393/September 8, 1978 


SECURITIES AND EXCHANGE COMMISSION 
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[Release No. IC-10393] 


FIDELITY BONDING OF REGISTERED MANAGEMENT 
INVESTMENT COMPANIES 


SUMMARY 


The Securities and Exchange Commission today 
announced the views of its Divsion of Investment 
Management (“Division”) regarding the duties of 
members of the boards of directors of registered 
management investment companies who are not 
“interested persons” of such investment companies 
respecting their responsibilities under Section 17(g) of 
the Investment Company Act of 1940 and Rule 17g-1 
thereunder with regard to the fidelity bonding of officers 
and employees against larceny and embezzlement. The 
Division believes the directors should be aware of the 
issues raised in two recent federal court cases concern- 
ing such bonding requirements and this release alerts 
them to the Division’s concerns with respect to existing 
provisions of fidelity bonds being obtained to satisfy 
the requirements of Rule 17g-1. In this regard, the 
Division recommends that the directors, in the exercise 
of their statutory responsibilities under Rule 17g-1 and 
their general fiduciary obligations under the Act, care- 
fully examine their existing fidelity bonds to determine 
that they effectively satisfy the specific requirements 
and purposes of the Act and Rule. 


FOR FURTHER INFORMATION CONTACT: S. Elliot 
Cohan (202) 755-0237 or John M. Metzger (202) 
755-0233, Division of Investment Management, 
Securities and Exchange Commission, Washington, 
D.C. 20549. 


BACKGROUND 


Section 17(g) of the Investment Company Act of 1940 
(“Act”), 15 U.S.C. 80a-1, et seqg., authorizes the 
Securities and Exchange Commission (“Commission”) 
to require by rule and regulation that any officer or 
employee of a registered management investment 
company (“Investment Company”) having access to 
securities or funds of such investment company, either 
directly or through authority to draw upon such funds or 
to direct generally the disposition of such securities, be 
bonded by a reputable fidelity insurance company 
against larceny and embezzlement. The Commission, 
pursuant to this provision, adopted Rule 17g-1 (“Rule”), 
17 CFR 270.17g-1, in 1947 and amended it in 1964 and 
1974. 


Rule 17g-1 provides, in substance, that the form and 
amount of the fidelity bond be determined by a majority 
of the investment company’s board of directors who are 
not “interested persons” as defined in the Act (“dis- 
interested persons”) at least once each year; that a copy 





of the resolution of the disinterested directors 
approving the form and amount of the bond be filed with 
the Commission; that a copy of each amendment to the 
bond be filed with the Commission; that, in the case of 
an “individual bond” or “single insured bond,” written 
notice be given by the acting party to the affected party 
and to the Commission not less than 60 days prior to the 
effective date of cancellation, termination or modi- 
fication of the bond; that, in the case of a “joint insured 
bond,” written notice be given by the acting party to the 
affected party and by the fidelity insurance company to 
each named investment company under the bond and 
the Commission not less than 60 days prior to the 
effective date of cancellation, termination or 
modification’ of the bond; and that the amount of the 
bond for any investment company named as an insured 
in a single or joint bond shall not be less than the 
minimum amounts of coverage set forth in a schedule 
based on the gross assets of the insured. 


Instead of adopting an entirely new fidelity bond form to 
meet the unique bonding requirements of investment 
companies, the surety industry has generally used its 
Stockbrokers Bianket Bond (“Standard Form 14”). The 
Standard Form 14 was designed specifically to meet the 
needs of broker-dealers and investmeni bankers, but it 
has been used, generally with numerous modifications 
(i.e. riders), for fidelity coverage of registered invest- 
ment companies.* Due to the distinct differences in 
organization and methods of operation between 
brokerage and investment banking firms and investment 
companies, certain problems have come to the attention 
of the Division regarding the provisions of the fide’ iy 
bond forms presently being used and the applicability of 
those provisions to the requirements of the Rule. For 
this reason, the Division believes it appropriate to high- 
light these problems for the disinterested directors who 
have responsibility for ensuring that proper coverage is 
maintained. 





1The Division has recently taken a “no-action” position 
with regard to a bond written by the Federal Insurance 
Company which effectively permits a waiver of the 
60-day notice requirement with respect to a modifica- 
tion of the bond provisions. However, the waiver was 
permitted on the conditions that: the modification did 
not adversely affect the investment company; that it was 
initiated by the investment company and not the 
insurer; and that it was approved by a majority of the 
disinterested directors of the investment company. See 
letter from Division of Investment Management to 
Donald E. O’Connor (Nov. 11, 1977), as modified by the 
letter from the Division of Investment Management to 
Donald E. O’Connor (Aug. 16, 1978). 


20ne surety company has recently begun offering a 
fidelity bond which is written exclusively for investment 


Recent Litigation 


Two recent lawsuits involving Standard Form 14 fidelity 
coverage of investment companies identified certain un- 
anticipated problems in the language of the bond form 
being used at that time for the fidelity bonding of most 
investment companies. 


On December 17, 1976, Judge A.C. Wollenberg, U.S. 
District Court for the Northern District of California, 
dismissed on the merits the case of Research Equity 
Fund, Inc. v. Insurance Company of North America.? In 
that lawsuit, Research Equity Fund, Inc. (“Fund”), an 
open-end management investment company registered 
under the Act, brought an action to obtain recovery 
under two Standard Form 14 joint fidelity bonds (a 
“basic” bond and an “excess” bond, both of which were 
written on a Standard Form 14) in which The Insurance 
Company of North American (“INA”) agreed to 
indemnify the Fund for losses resulting from any 
dishonest or fraudulent act of any of its employees. The 
complaint alleged that one of the Fund’s portfolio 
mangers (whose employment agreement was with the 
investment adviser) and outside co-conspirators caused 
the Fund to purchase securities at prices which the port- 
folio manager knew were artificially inflated by the 
conspirators’ market manipulations and which he later 
sold for the Fund at aloss. Judge Wollenberg concluded 
(1) that the person influencing the trading in question 
(the portfolio manager whose employment agreement 
was with the investment adviser) was not an employee 
of the fund and (2) that the fidelity bonds purchased 
from the INA did not cover trading losses. These con- 
clusions were based, among other things, upon 
findings that “ . . . employees of investment advisers 
who render services to registered- management 
companies are not ‘employees’ or ‘covered persons’ 
within the meaning of Rule 179-1(a)"4 and that the 
losses of the investment company caused by the market 
manipulation were trading losses that came within the 
terms of the “trading loss exclusion” clause of the 
fidelity bond. Because the court found this exclusion 
could have been removed by payment of an additional 
premium by the Fund and the addition of a rider to the 
Standard Form 14, an action taken by some registered 
investment companies, the court denied recovery under 
the bonds held by Research Equity. Research Equity 
has appealed this decision.° 





companies. See letters from the Division of Investment 
Management to Donald E, O’Connor, supra note 1. 


3Civil No. C-74-1174 ACW (N.D. Cal. 12/16/76), appeal 
docketed, No. 77-1467 (9th Cir. Jan. 13, 1977). 


4id. at 37. 
SNo. 77-1467 (9th Cir. Jan. 13, 1977). 
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In a more recent case, Index Fund, Inc. v. Insuranc 
Company of North America,® based on a similar factual 
situation and involving some of the same co-conspira- 
tors, a different federal district court handed down an 
opinion identical in result to that of Research Equity. On 
October 18, 1977, Judge Charles H. Tenney, U.S. 
District Court for the Southern District of New York, 
granted the defendant’s motion for judgment notwith- 
standing the verdict. in that lawsuit, Index Fund, Inc., 
an open-end management investment company regis- 
tered under the Act during the time period with which 
the action was concerned, brought suit to obtain 
recovery under a fidelity bond in which INA agreed to 
indemnify Index Fund for losses resulting from any dis- 
honest or fraudulent act of any of its employees. The 
complaint alleged that one Robert R. Hagopian (a con- 
conspirator in the Research Equity case) while 
president of Index Fund, caused Index Fund to purchase 
securities at prices which he knew were artificially 
inflated by the conspirators’ market manipulations and 
which he later sold for Index Fund at a loss. 


The case was tried to a jury, and the jury returned a 
verdict for the plaintiff, Index Fund. in setting aside the 
jury verdict, the court held that (in addition to an error in 
the amount of the judgment) the jury’s verdict was 
against the greater weight of the evidence and could not 
stand. ° 


Judge Tenney, citing the findings of fact and con- 
clusions of law inthe Research Equity case, concluded: 
(1) that the term “trading,” in the “trading loss 
exclusion” contained in the bond, should not be given 
any interpretation other than that contained in the bond 
itself—“transactions involving the purchase, sale or 
exchange of securities”; (2) that the plaintiff, in 
fulfilling its statutory duty, could have purchased a 
bond without a “trading loss exclusion” but failed to do 
so; (3) that the trading exclusion was a major deter- 
minant of the price of the bond; and (4) that the loss 
complained of (larceny and embezzlement) fell squarely 
within the trading loss exclusion of the Standard Form 
14, a clause which the court found to be valid and 
enforceable. 





6/ 1977-1978 Transfer Binder] Fed. Sec. L. Rep. (CCH) 
196, 198 rev’d, No. 77-7600 (2d Cir. Aug. 1, 1978). 


7Hagopian pleaded guilty to charges of criminal 
conspiracy and embezzlement for his fraudulent actions 
while serving as president of Index Fund. See United 
States v. Hagopian, 72 Crim. 884 (S.D.N.Y. 1977). The 
embezzlement charge was alleged as a violation of 
Section 37 of the Investment Company Act, 15 U.S.C. 
80a-36, which is titled “Larceny and Embezzlement.” 


1084/SEC DOCKET 


Judge Tenney noted that the testimony of the INA 
employees and a representative of the Surety Associ- 
ation of America indicated: (1) that the terms of the 
Standard Form 14 issued to an investment company, 
and the meaning of those terms, are no different when 
the bond is purchased by an investment company than 
when it is purchased by a broker or investment banker; 
(2) that-it was INA’s practice not to provide for losses for 
“trading” coverage unless it was specifically requested 
and asupplemental premium paid; and (3) that Standard 
Form 14s are regularly issued to investment companies 
as well as to investment banks and stockbrokers, and 
their terms have the same meaning in all three 
situations. 


On appeal, the United States Court of Appeals for the 
Second Circuit recently reversed the judgment of the 
lower court and held that INA was liable on the bond to 
Index Fund for those losses it suffered from the 
dishonest and fraudulent activities of Hagopian. 

Writing for the majority, Judge Smith (with whom Chief 
Judge Kaufman concurred) concluded that: (1) in sucha 
diversity action the court had to apply the substantive 
law, including the conflict of law rules, of the state of 
New York; (2) under the conflict of law rules in New 
York, courts when construing the meaning of words ina 
contract or determining the validity of specific 
provisions in a contract apply the law of the state which 
has the most significant relationship to and the greatest 
interest in the transaction of the parties; (3) in the case 
at bar the state of New York had the greatest interest and 
most significant contacts; (4) under New York law, 
where the words in a clause of a fidelity bond are 
capable of more than one reasonable construction, the 
courts construe such words most strictly against the 
insurer and most favorably to the insured, particularly 
where doubt is found in an exclusionary clause; (5) if 
fairly possible the “trading loss exclusion” in the bond 
had to be construed in favor of Index Fund and against 
INA; (6) where the obligee is a registered investment 
company rather than a broker, fraudulent purchase of 
securities for the investment company by a covered 
employee at artificially manipulated prices may well be 
considered to be without the contemplated meaning of 
“trading” as used in the bond; (7) even if “trading” was 
ordinarily read in such a manner as to include activities 
such as Hagopian’s, the fact remained that the bond at 
issue was a Statutory bond; (8) under New York law, the 
fidelity bond has to be read in conjunction with the 
statutory requirements pursuant to which it was issued 
where the issuer either knew or ought to have known of 
the statutory requirements; (9) accordingly, considera- 
tion must be given to the language of the Investment 
Company Act of 1940 and the purpose for which the 
bond is given; and (10) in construing the Act the court 





8index Fund, Inc. v. Insurance Company of North 
America, No. 77-7600 (2d Cir. Aug. 1, 1978). 





had “. . . no doubt that in requiring a bond to provide 
coverage against losses from ‘larceny and embezzle- 
ment’ by an officer of a registered investment company 
Congress intended such bonds to cover the kind of dis- 
honest and fraudulent activity in which Hagopian 
engaged.” 


In a separate opinion, Judge Meskill dissented and 
stated that, “I would affirm the decision of the district 
court and hold Index Fund to its bargain.” 


Areas of Concern 


Notwithstanding the reasoning or the results in the 
Research Equity and Index Fund cases, they clearly 
highlight two specific areas of concern which the 
Division believes the disinterested directors of invest- 
ment companies should focus on. These are the 
“trading loss exclusion” and the definition of 
“employee” which exist in the Standard Form 14. For 
although “larceny or embezzlement,” as defined by the 
Act, 11 occurred in these two cases, the provisions of 
the bonds purchased by the two investment companies, 
as interpreted by both district courts, prevented 
recovery. 


Because investment companies make extensive use of 
Strict securities custodial arrangements pursuant to 
Section 17(f) of the Act, 15 U.S.C. 80a-17(f) and Rules 
17f-1 and 17f-2 thereunder, 17 CFR 270.17f-1, 17f-2, itis 
extremely difficult for a wrongdoer physically to steal an 
investment company’s assets; the principal means for 
any substantial larceny or embezzlement to take place is 
through the improper trading of securities. Thus, it is 
vitally important that there be no exclusion in invest- 
ment company bonds for losses caused by larceny and 
embezzlement due to artificial manipulation by criminal 
conspirators of prices received in investment company 
securities transactions. However, two federal district 

courts in the cases discussed above held that the 
fidelity bonds involved in those cases contained just 
such an exclusion. Consequently, although the Second 
Circuit Court of Appeals reversed the Southern District 





9d. at 4159. 


10ig. at 4166. 


11Section 37 of the Act provides, in pertinent part: 


Whoever steals, unlawfully abstracts, 
unlawfully and willfully converts to his own 
use or to the use of another, or embezzles 
any money, funds, securities, credits, 
property or assets of any registered invest- 
ment company shall be deemed guilty of a 
crime. ... 


of New York and allowed recovery in the Index Fund 
case, the Division is concerned that losses caused by 
larceny or embezzlement perpetrated through improper 
investment company securities trading activity may be 
excluded from fidelity bond coverage merely because 
the trader or a trading desk is involved. 


Moreover, investment companies, which generally have 
substantially all of their operations conducted by 
employees supplied by an external investment adviser, 
also need a broad definition of “employee” in their 
fidelity bonds. However, in the Research Equity case an 
employee of the investment adviser was found not to be 
an employee of the investment company for purposes of 
fidelity coverage, despite the fact that the investment 
adviser was another named insured on the same joint 
fidelity bonds held by Research Equity Fund, Inc. 


New Riders to the Standard Form 14 Fidelity Bonds 


After the decision in Research Equity, many investment 
companies received new riders which amended their 
existing Standard Form 14 fidelity bonds. It is not yet 
clear whether these new riders do, in fact, resolve the 
problems experienced by Research Equity Fund, Inc. 
and Index Fund, Inc. However, these new riders, 
together with those initially added to the bond, signifi- 
cantly increase the complexity of an already compli- 
cated document. The Division believes the complexity 
existing in such fidelity bonds was a major factor in and 
of itself in the current litigation in this area, and 
warrants careful consideration by all disinterested 
directors. 


Conclusion 


The Division strongly suggests that the disinterested 
directors of investment companies carefully examine 
the fidelity bonds maintained for their companies, 
keeping in mind the recent court decisions regarding the 
provisions of Standard Form 14 and recognizing the 
complexity of fidelity bonds written to meet the specific 
needs of the Rule. Where appropriate, in conducting 
such reviews, consideration should be given to 
obtaining an opinion from the insurance carrier writing 
the insurance that the policy issued will solve the 
problems exemplified in the cases described above. 
Consideration should also be given to obtaining 
opinions of legal counsel familiar with fidelity and 
surety law with respect to the complex legal issues 
involved. In this regard, the Division reminds the dis- 
interested directors of their specific statutory obli- 
gations under the provisions of the Rule and their 
fiduciary responsibilities under the Act to assure that 
the investment companies which they serve have fidelity 
bond coverage which both satisfies the requirements of 
the Rule and offers adequate protection to share- 
holders. Rule 17g-1(d) states, in part, that “The bond 
shall be in such reasonable form and amount as a 
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majority of the board of directors of the registered 
management investment company who are not ‘inter- 
ested persons’ of such investment company. . . shall 
approve as often as their fiduciary duties require .. . 
with due consideration of all relevant factors. . . .” 17 
CFR 270.17g-1(d). (emphasis added) 


By the Commission. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10394/September 8, 1978 


In the Matter of 

BANKERS SECURITY VARIABLE ANNUITY FUND A 
BANKERS SECURITY VARIABLE ANNUITY FUND B 
BANKERS SECURITY VARIABLE ANNUITY FUND C 
BANKERS SECURITY VARIABLE ANNUITY FUND D 
BANKERS SECURITY VARIABLE ANNUITY FUND E 
BANKERS SECURITY VARIABLE ANNUITY FUND F 
BANKERS SECURITY VARIABLE ANNUITY FUND G 
BANKERS SECURITY VARIABLE ANNUITY FUND H 
BANKERS SECURITY LIFE INSURANCE SOCIETY 
1701 Pennsylvania Avenue, NW 

Washington, D.C. 20006 

AND 

OPPENHEIMER FUND, INC. 

OPPENHEIMER A.I.M. FUND, INC. 

OPPENHEIMER INCOME FUND OF BOSTON, INC. 
OPPENHEIMER TAX-FREE BOND FUND, INC. 


OPPENHEIMER MONETARY BRIDGE, INC. 
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OPPENHEIMER TIME FUND, INC. 
OPPENHEIMER SPECIAL FUND, INC. 
OPPENHEIMER OPTION INCOME FUND, INC. 
OPPENHEIMER HIGH YIELD FUND, INC. 


OPPENHEIMER SYSTEMATIC CAPITAL ACCUMU- 
LATION PROGRAM 


OPPENHEIMER CAPITAL ACCUMULATION PRO- 
GRAM OF SHARES OF A.1I.M. FUND, INC. 

One New York Plaza 

New York, NY 10004 


(812-4333) 


AMENDMENT TO ORDER PURSUANT TO SECTION 11 
OF THE ACT APPROVING CERTAIN OFFERS OF 
EXCHANGE, AND PURSUANT TO SECTION 6(c) OF 
THE ACT GRANTING EXEMPTIONS FROM SECTION 
27(a)(3) AND RULE 27a-2 THEREUNDER, SECTIONS 
27(d), 27(e), 27(f) AND RULES 27e-1 AND 27f-1 THERE- 
UNDER, SECTION 26(a), AND SECTION 27(c)(2) 


Bankers Security Life Insurance Society (“Bankers 
Security”), a New York stock life insurance company; 
Bankers Security Variable Annuity Funds A, B, C, D, E, 
F, G, and H, unit investment trusts registered under the 
Investment Company Act of 1940 (“Act”); Oppenheimer 
Fund, Inc., Oppenheimer A.I.M. Fund, Inc., Oppen- 
heimer Income Fund of Boston, Inc., Oppenheimer Tax- 
Free Bond Fund, Inc., Oppenheimer Monetary Bridge, 
Inc., Oppenheimer Time Fund, Inc., Oppenheimer 
Special Fund, Inc., Oppenheimer Option Income Fund, 
Inc., and Oppenheimtr High Yield Fund, Inc., diversi- 
fied open-end management investment companies 
registered under the Act, and Oppenheimer Systematic 
Capital Accumulation Program, Oppenheimer Capital 
Accumulation Program of Shares of A.I.M. Fund, Inc., 
unit investment trusts registered under the Act, filed an 
application on July 14, 1978, and an amendment thereto 
on August 3, 1978, pursuant to Section 11 of the Act for 
an amended order approving certain offers of exchange, 
and pursuant to Section 6(c) of the Act for an amended 
order of exemption from Section 27(a)(3) and Rule 27a-2 
thereunder, Sections 27(d), 27(e), 27(f), and Rules 27e-1 
and 27f-1 thereunder, Section 26(a) and Section 
27(c)(2). 


On August 10, 1978, a notice was issued (Release No. 
10356) of the filing of the application. The notice gave 
interested persons an opportunity to request a hearing 
and stated that an order disposing of the application 
would be issued as of course unless a hearing should be 
ordered. No request for a hearing has been filed, and the 
Commission has not ordered a hearing. 





The matter has been considered, and it is found that the 
granting of the application is appropriate in the public 
interest and consistent with the protection of investors 
and the purposes fairly intended by the policy and pro- 
visions of the Act. Accordingly, 


IT 1S ORDERED, pursuant to Section 11 of the Act that 
the proposed amended offers of exchange be approved, 
and pursuant to Section 6(c) of the Act that the appli- 
cation for amendment to the Order of exemption from 
the provisions of Section 27(a)(3) and Rule 27a-2 there- 
under, Sections 27(d), 27(e), 27(f), and Rules 27e-1 and 
27f-1 thereunder, Sections 26(a) and 27(c)(2), be, and 
hereby is, granted, effective forthwith. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10396 /September 8, 1978 


In the Matter of 

ARCS EQUITIES CORP. 
850 Third Avenue 

New York, New York 10022 


(812-4106) 


ORDER PURSUANT TO SECTIONS 6(c) AND 6(e) OF 
THE ACT GRANTING EXTENSION OF TEMPORARY 
EXEMPTION FROM SECTION 7 AND CERTAIN OTHER 
PROVISIONS OF THE ACT 


Arcs Equities Corp. (“Applicant”), a New York corpora- 
tion, filed an application on August 11, 1978, pursuant 
to Sections 6(c) and 6(e) of the Investment Company Act 
of 1940 (“Act”), for an amendment to an order of the 
Commission dated February 22, 1978 (investment 
Company Act Release No. 10128), as amended June 30, 
1978 (Investment Company Act Release No. 10301), 
which temporarily exempted Applicant from the pro- 
visions of Section 7 and. certain other provisions of the 
Act from May 13, 1977, to August 31, 1978. Applicant 
seeks an amendment to the amended order to extend 
the temporary exemption from August 31, 1978, until 
the earlier of September 11, 1978, or such time as the 
Commission has acted upon Applicant’s original appli- 


cation under Sections 3(b)(2) and 6(c) of the Act. The 
original application was filed by Applicant and 
Federated Capital Management Associates, Inc., a 
Delaware corporation which merged into Applicant in 
January 1978, for an order of the Commission declaring 
that they are not investment companies or, in the 
alternative, declaring that they are exempt from all pro- 
visions of the Act. 


On August 14, 1978, a notice (Investment Company Act 
Release No. 10359) was issued of the filing of said appli- 
cation pursuant to Sections 6(c) and 6(e) of the Act. The 
notice gave interested persons an opportunity to 
request a hearing and stated that an order disposing of 
the application would be issued as of course unless a 
hearing should be ordered. No request for a hearing has 
been filed, and the Commission has not ordered a 
hearing. 


The matter has been considered and it is found, on the 
basis of the information stated in the application, that 
the granting of the requested extension is appropriate in 
the public interest and consistent with the protection of 
investors and the purposes fairly intended by the policy 
and provisions of the Act. Accordingly, 


IT IS ORDERED, pursuant to Sections 6(c) and 6(e) of 
the Act, that the order of the Commission dated Febru- 
ary 22, 1978 (Investment Company Act Release No. 
10128), temporarily exempting Applicant from the pro- 
visions of Section 7 and certain other provisions of the 
Act, as amended June 30, 1978 (Investment Company 
Act Release No. 10301) is hereby extended from August 
31, 1978, until the earlier of September 11, 1978, or such 
time as the Commission has acted upon Applicant’s 
original application under Sections 3(b)(2) and 6(c) of 
the Act. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10397 /September 11, 1978 


In the Maiter of 
REAL ESTATE ASSOCIATES LIMITED 


SONNENBLICK-GOLDMAN CORP. OF 
CALIFORNIA 


and 
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CHARLES H. BOXENBAUM 
1901 Avenue of the Stars 
Los Angeles, California 90067 


(812-4278) 


NOTICE OF FILING OF APPLICATION PURSUANT TO 
SECTION 6(c) OF THE ACT FOR EXEMPTION FROM 
ALL PROVISIONS OF THE ACT 


NOTICE IS HEREBY GIVEN that Real Estate Associates 
Limited (“REAL”), a California limited partnership, and 
its general partners, Sonnenblick-Goldman Corp. of 
California and Charles H. Boxenbaum (“General Part- 
ners” and, together with REAL, collectively referred to 
hereinafter as “Applicants”), filed an application on 
March 6, 1978 and amendments thereto on August 11 
and August 28, 1978, pursuant to Section 6(c) 
of the Investment Company Act of 1940 (“Act”) for an 
order exempting REAL from all provisions of the Act and 
rules thereunder. All interested persons are referred to 
the appiication on file with the Commission for a state- 
ment of the representations contained therein, which 
are summarized below. 


Applicants state that REAL was formed under the 
California Limited Partnership Act on September 15, 
1977, and is designed to implement the policy of Title IX 
of the Housing and Urban Development Act of 1968 to 
provide private investors with a means of acquiring 
equity interests in government-assisted low and 
moderate income housing. REAL will acquire limited 
partnership interests in local limited partnerships 
(“Local Limited Partnerships”) which own or lease 
government-assisted rental housing projects for low 
and moderate income persons. 


REAL itself is organized as a limited partnership 
because a limited partnership is the only form of organi- 
zation which provides an investor with both liability 
limited to his capital investment and the ability to claim 
on his individual tax return the deductions, losses, 
credits and other tax items a partnership can pass 
through to its partners. Therefore, REAL will operate as 
a “two-tier” partnership; i.e., REAL, a limited partner- 
ship, will invest in other limited partnerships which, in 
turn, will be engaged in the development, building, 
ownership or leasing of government-assisted housing 
for low and moderate income persons. 


One of REAL’s primary objectives is to pass through to 
its partners during the early years of the partnership net 
losses which may be used to offset other taxable 
income. Another of REAL’s primary objectives is to 
invest in projects which will appreciate in value. 


REAL has filed a registration statement under the 
Securities Act of 1933 covering the sale of 3,000 to 
12,500 Units, each consisting of one limited partnership 
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interest. These interests are to be sold only to qualified 
investors with a minimum subscription of five Units. 
The minimum investment is $5,000. The General 
Partners will contribute $12,500, an amount represent- 
ing approximately .4% or .1% of the total capitalization 
depending upon whether the minimum or maximum 
number of Units are sold. REAL will have a minimum of 
$2,700,000 and a maximum of $11,250,000 available for 
investment after deductions for sales commissions and 
offering expenses. 


Offers to sell and sales of the Units to the public are pro- 
posed to be effected through E.F. Hutton and Company, 
Inc. and other selected members of the National Associ- 
ation of Securities Dealers, Inc., none of which will own 
or owns any interest in the corporate General Partner or 
will have or has any other material relationship with its 
directors or officers. 


No subscription for Units will be accepted unless the 
subscribing investor will represent in the Subscription 
Agreement for Units (1) that he has a net worth 
(exclusive of home, furnishings, and automobiles) of at 
least $25,000 and an annual gross income of at least 
$25,000, or that he has a net worth (exclusive of home, 
furnishings, and automobiles) of at least $100,000, or 
that he is purchasing in a fiduciary capacity for a person 
or entity which has such net worth and annual gross 
income; and (2) that he is aware of the risks involved in 
investing in REAL. He also must represent that some 
part of his annual income for 1978 will be taxable at the 
federal tax rate of 50% or more, and that he anticipates 
some part of his income for the next six years will, but 
for the effect of his investment in the Units or other tax 
shelters, be taxable at such 50% rate. In addition, the 
Partnership Agreement will require that during the first 
five years following effectiveness of the Registration 
Statement, each transferee of Units must represent that 
he meets the suitability standards set forth above. 


REAL will be controlled by the General Partners pur- 
suant to a “Partnership Agreement” between the 
General Partners and limited partners, whereby the 
limited partners, consistent with their limited liability 
status, will not be entitled to participate in the control of 
REAL’s business. However, a majority of limited 
partnership interests will have the right to amend the 
Partnership Agreement, dissolve REAL, remove one or 
both of the General Partners and elect successor 
general partners, and continue REAL upon the death, 
insanity, retirement or bankruptcy of a General Partner. 
Also under the Partnership Agreement, each limited 
partner or his representative is entitled to review the 
records of REAL at reasonable times, including the 
register of names, addresses, and number of Units 
owned by each other limited partner. 


The application indicates that REAL will invest not less 
than 90% of its available capital in Local Limited 





Partnerships which own or lease government-assisted 
housing projects. REAL may also invest up to 10% of its 
capital in limited partnerships owning other residential 
projects. REAL has not yet identified any specific Local 
Limited Partnership or projects in which it proposes to 
invest. However, the application states that REAL will 
make its investments in accordance with both detailed 
criteria for selecting particular projects for investment 
and certain investment policies which may not be 
changed without approval by the limited partners 
owning at least a majority of outstanding Units. 


Because REAL will invest only in limited partnership 
interests, both REAL and the General Partners will have 
only limited control over the management of the Local 
Limited Partnerships. However, REAL will have at least 
amajority and, in many cases, a 90% interest in a Local 
Limited Partnership Agreements, the General Partners 
will endeavor to provide REAL with one or more of the 
following: the right to approve or disapprove the sale of 
the project; the right to demand a dissolution of the 
Local Limited Partnership; and the right to demand the 
resignation of the local general partner. In addition, 
REAL’s capital contribution to a Local Limited Partner- 
ship will be made in stages, and, in most cases, REAL 
will withhold the major portion of its contribution until 
the project has been consiructed and is operating. 


Although the General Partners are engaged in other real 
estate transactions and manage other similar limited 
partnerships, REAL will not sell, acquire or lease 
properties or interests therein to or from the General 
Partners or their affiliates. Further, the General Partners 
have undertaken that no new public offerings with the 
same investment objectives as REAL will be 
commenced until substantially all funds raised by REAL 
have been committed to investment or otherwise 
utilized as described in the REAL prospectus. 


The General Partners will be entitled to receive 1% of 
REAL’s profits, losses and distributions subject to the 
conditions that their 1% share of net cash flow will be 
reduced by the amount of annual management fees 
which they receive, and that, upon liquidation of REAL, 
the General Partners will discharge any debt balance in 
their capital accounts. In addition to their 1% partici- 
pation in REAL’s profits, losses and distributions, the 
General Partners will receive certain fees for overseeing 
the conduct of REAL’s affairs and the continuing 
operation of each subject. Applicants represent that 
these fees are in substantial conformity with the 
standards imposed by the Midwest Securities 
Commissioners and the California Corporations 
Commissioner. 


In the initial period, the General Partners will be paid a 
fee for the organization and initial management of REAL 
and the syndication of the Units, aggregating approxi- 
mately 0.8% of invested assets. Invested assets are 


defined as the sum of the capital contributions antici- 
pated to be made by REAL to the Local Limited Partner- 
ships and the aggregate amount of the non-recourse 
mortgage loans on the projects owned by such Local 
Limited Partnerships attributable to REAL’s capital 
contributions. The General Partners also will receive 
acquisition and selection fees for their services in 
connection with the selection, evaluation, negotiation 
and acquisition of REAL’s investments. The aggregate 
amount of such fees will equal approximately 1.0% of 
invested assets. Of the proceeds from the sale of the 
Units, Applicants anticipate that a minimum of $270,000 
and a maximum of $1,150,000 will be paid for these 
organization, syndication, acquisition and selection 
fees. 


During REAL’s operational period, the General Partners 
will receive, in consideration for their management 
services, an annual fee in an amount equal to 0.5% of 
invested assets to be paid out of REAL’s general funds. 
As noted above, this annual management fee will be 
applied against the General Partners’ 1% share of 
REAL’s net cash flow. Finally, when a project is sold, 
the General Partners will receive a liquidation fee based 
upon the net proceeds only after payment to the limited 
partners of their invested capital in the project, plus an 
amount sufficient to pay their federal and state taxes. 


REAL states that it will file with the Commission pur- 
suant to Section 15(d) of the Securities Exchange Act of 
1934 all required annual reports, quarterly reports, and 
current reports on Forms 10-K, 10-Q, and 8-K, as well as 
any other reports required by such Act. The General 
Partners will also send each limited partner a year-end 
report containing financial statements audited by 
REAL’s independent accountants and tax information 
necessary for the preparation of each limited partner’s 
federal income tax return. In addition, each limited 
partner will receive a report at least semi-annually of 
REAL’s activities and the operational status of its 
investments, as well as interim reports regarding 
acquisitions. 


Under the California Limited Partnership Act, and under 
the terms of the Partnership Agreement, the corporate 
General Partner, which intends to register as an invest- 
ment adviser under the Investment Advisers Act of 1940, 
and the individual General Partner, are fiduciaries of 
REAL and its limited partners. Applicants state that 
under the Partnership Agreement, the officers and 
directors of the corporate General Partner and the 
individual General Partner will be indemnified only 
when acourt finds that such person’s conduct fairly and 
equitably merits indemnity in the amount claimed. 


Without conceding that REAL is an_ investment 
company as defined in the Act, Applicants request that 
REAL be exempted from the provisions of the Act 
pursuant to Section 6(c). Section 6(c) of the Act pro- 
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vides that the Commission may exempt any person, 
security or transaction from any provision of the Act and 
rule thereunder if, and to the extent that, such 
exemption is necessary or appropriate in the public 
interest and consistent with the protection of investors 
and the purposes fairly intended by the policy and pro- 
visions of the Act. 


Applicants contend that the exemption of REAL from 
the provisions of the Act is both necessary and 
appropriate in the public interest. Applicants assert that 
the form of organization of REAL, i.e., a limited partner- 
ship, which is necessary to limit the liability of private 
investors investing in subsidized low and moderate 
income housing, is incompatible with the regulatory 
framework of the Act. Applicants contend that to dis- 
courage the two-tier limited partnership arrangement by 
application of the Act would eliminate the primary 
means of attracting private equity capital into govern- 
ment-assisted housing and would frustrate the national 
policy declared by Congress “to encourage the widest 
possible participation by private enterprise in the pro- 
vision of housing for low and moderate income 
persons.” 


Applicants state that the exemption would be inconsis- 
tent with the protection of investors and the purposes 
and policies of the Act. The limited partnership interests 
in REAL are being sold only to relatively sophisticated 
investors who will be apprised of the management of the 
partnership through reports sent to the limited partners 
and filed with the Commission. Furthermore, Appli- 
cants state that the General Partners’ discretion to 
invest the assets of REAL is proscribed by its stated 
investment policies and objectives, which may be 
changed only by the vote of the holders of at least a 
majority of its outstanding Units. With a majority vote, 
the limited partners will also have the right to dissolve 
REAL, to amend the Partnership Agreement, and to 
remove the General Partners. 


Applicants further assert that although the involvement 
of the General Partners in similar past and future 
partnerships could create a conflict of interest, such 
potential conflicts are mitigated by the General 
Partners’ undertaking not to make any conflicting new 
offering until REAL’s funds have been committed and to 
follow prescribed procedures for determining which 
partnership should make an investment in the event of a 
conflict. Moreover, Applicants state that the Partner- 
ship Agreement prohibits certain transactions between 
REAL and its General Partners and their affiliates in 
order to eliminate or significantly mitigate conflicts of 
interest. 


NOTICE IS FURTHER GIVEN that any interested person 
may, not later than October 6, 1978, at 5:30p.m., submit 
to the Commission in writing a request for a hearing on 
the matter accompanied by a statement as to the nature 
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of his interest, the reason for such request, and the 
issues, if any, of fact or law proposed to be contro- 
verted, or he may request that he be notified if the 
Commission shall order a hearing thereon. Any such | 
communication should be addressed: Secretary, 
Securities and Exchange Commission, Washington, 
D.C. 20549. A copy of such request shall be served 
personally or by mail upon Applicants at the address 
stated above. Proof of such service (by affidavit or, in 
case of an attorney-at-law, by certificate) shall be filed 
contemporaneously with the request. As provided by 
Rule 0-5 of the Rules and Regulations promulgated 
under the Act, an order disposing of the application will 
be issued as of course following said date unless the 
Commission thereafter orders a hearing upon request or 
upon the Commission’s own motion. Persons who 
request a hearing, or advice as to whether a hearing is 
ordered, will receive any notices and orders issued in 
this matter, including the date of the hearing (if ordered) 
and any postponements thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10398/September 12, 1978 


In the Matter of 


STATE MUTUAL LIFE ASSURANCE COMPANY OF 
AMERICA 

440 Lincoln Street 

Worchester, Massachusetts 


(812-4344) 


NOTICE OF FILING OF APPLICATION PURSUANT TO 
SECTION 17(d) OF THE ACT AND RULE 17d-1 THERE- 
UNDER FOR ORDER PERMITTING PROPOSED ACQUI- 
SITION OF CERTAIN NOTES 


NOTICE IS HEREBY GIVEN that State Mutual Life 
Assurance Company of America (“Applicant”), a mutual 
life insurance company organized under the laws of 
Massachusetts, filed an application on August 3, 1978, 
for an order, pursuant to Section 17(d) of the Investment 
Company Act of 1940 (“Act”) and Rule 17d-1 thereunder, 
permitting Applicant to acquire $2,500,000 in principal 





amount of a new issue of 9 42% Senior Notes due in 
1998 of Rand McNally & Company (“Rand McNally”). All 
interested persons are referred to the application on file 
with the Commission for a statement of the representa- 
tions contained therein, which are summarized below. 


Applicant is the investment adviser of State Mutual 
Securities, Inc. (“Investment Company”), a closed-end 
investment company registered under the Act. Appli- 
cant states that it has made a commitment to purchase 
at direct placement $2,500,000 principal amount of a 
new issue of 912% Senior Notes due 1998 (“Notes”) of 
Rand McNally. Applicant and the Investment Company 
each currently hold $1,225,000 principal amount of 
83%4% Senior Notes due 1989 of Rand McNally (“Out- 
standing Notes”) issued by Rand McNally in February, 
1974. In addition, Applicant owns $1,400,000 of 6%4% 
Senior Notes of Rand McNally due 1982, purchased in 
1967. Thus far Applicant and the Investment Company 
have each received $25,000 of sinking fund principal 
payments on the Outstanding Notes. 


Pursuant to an order of the Commission issued on 
February 12, 1973 (investment Company Act Release 
No. 7665), corrected on February 27, 1973 (Investment 
Company Act Release No. 7698) and amended by an 
order issued on July 28, 1976 (Investment Company Act 
Release No. 9371) (collectively referred to as the 
“Order”), Applicant is permitted to invest concurrently 
in each issue of securities purchased by Investment 
Company at direct placement in an amount equal to that 
invested in such issue by Investment Company and to 
exercise warrants, conversion privileges and other 
rights at the same time and in the same amount as 
Investment Company. The Order is subject to several 
conditions, one being that once the Applicant and 
Investment Company have acquired interest in an 
issuer, neither Applicant nor the Investment Company, 
unless otherwise permitted by the order of the 
Commission, may acquire any further interest in such 
issuer or in any affiliated person of such issuer, or in 
securities issued by such issuer or affiliated person, 
other than interests in all respects identical. Applicant 
asserts that because the Investment Company will not 
acquire any of the Notes, Applicant may not purchase 
the Notes unless it first obtains an order of the 
Commission specifically permitting such purchase. 
Accordingly, Applicant’s commitment is subject to the 
prior issuance of .an order by the Commission per- 
mitting such purchase. 


Section 17(d) of the Act and Rule 17d-1 thereunder pro- 
vide that it is unlawful for an affiliated person of a 
registered investment company, acting as principal, to 
effect any transaction in which such investment 
company is a joint participant, without the permission 
of the Commission. Rule 17d-1 provides, in pertinent 
part, that in passing upon applications for orders 
granting such permission, the Commission wil! 


consider whether the participation of the investment 
company in such transaction on the basis proposed is 
consistent with the provisions, policies and purposes of 
the Act, and the extent to which such participation is on 
a basis different from or less advantageous than that of 
other participants. Accordingly, Applicant has 
requested an order, pursuant to Section 17(d) of the Act 
and Rule 17d-1, permitting Applicant to acquire 


$2,500,000 in principal amount of the Notes, notwith- 
standing the present ownership by Applicant and the 
Investment Company of the Outstanding Notes. 


Applicant represents that the proposed acquisition of 
Notes is in no way connected with the sale of the Out- 
standing Notes to Applicant and the Investment 
Company in 1974 other than by virtue of the fact that 
Applicant’s acquisition of the Outstanding Notes con- 
tinued a business relationship with Rand McNally which 
commenced in 1950. Applicant states that neither it nor 
the Investment Company is an affiliated person, as 
defined in Section 2(a)(3) of the Act, of Rand McNally or 
an affiliated person of an affiliated person of Rand 
McNally. 


Applicant asserts that Rand McNally will be receiving 
significant new value in consideration for issuing the 
Notes, the total issue of which is expected to be 
$9,500,000, and that $6,500,000 of the proceeds 
received from the sale of the Notes will be used to repay 
presently outstanding subordinated debt owed to 
banks, thereby reducing Rand McNally’s reliance upon 
prime-sensitive debt. Applicant further asserts that the 
Outstanding Notes owned by the Investment Company 
will mature prior to the Notes and that the proposed pur- 
chase of Notes by Applicant will not materially affect 
Rand McNally’s ability to meet its obligation to the 
Investment Company on the Outstanding Notes. 
According to the application, the Notes, ranking pari 
passu with the Outstanding Notes, will provide Rand 
McNally with improved financing capability and 
flexibility. Also, the Notes are non-refundable from 
lower cost borrowings for a ten-year period and may be 
prepaid only at a premium declining in equal annual 
increments from 9% % in 1979 of the par in 1995. Appli- 
cant states that voluntary prepayment of the Notes prior 
to the maturity of the Outstanding Notes is an unlikely 
event (most likely to occur at a time when the principal 
amount of the Outstanding Notes owned by the Invest- 
ment Company would have been substantially prepaid 
by required sinking fund payments). 


Applicant submits that its proposed acquisition of the 
Notes is not disadvantageous to the Investment Com- 
pany and is consistent with the provisions, policies and 
purposes of the Act. Applicant asserts that the Notes 
are not an appropriate investment for the Investment 
Company and that the Investment Company’s Board of 
Directors has voted to decline participation in the pro- 
posed acquisition of the Notes because the yield of 
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9%% on the Notes is inadequate at this time. In 
addition, the application states that the relative 
exposure of the Investment Company, which currently 
has approximately 1.2% of its net assets invested in 
Outstanding Notes of Rand McNally, must be con- 
sidered in assessing the merits of an investment in the 
Notes. However, in the judgment of the Applicant the 
Notes would be an attractive investment for it to 
acquire. Moreover, Applicant asserts that it would be 
disadvantaged if it is not permitted to acquire a portion 
of the Notes. 


NOTICE IS FURTHER GIVEN that any interested person 
may, not later than October 10, 1978, at 5:30 p.m., sub- 
mit to the Commission in writing a request for a hearing 
on the matter accompanied by a statement as to the 
nature of his interest, the reason for such request, and 
the issues, if any, of fact or law proposed to be contro- 
verted, or he may request that he be notified if the 
Commission shall order a hearing thereon. Any such 
communication should be addressed: Secretary, 
Securities and Exchange Commission, Washington, 
D.C. 20549. A copy of such request shall be served 
personally or by mail upon Applicant at the address 
stated above. Proof of such service (by affidavit or, in 
the case of an attorney-at-law, by certificate) shall be 
filed contemporaneously with the request. As provided 
by Rule 0-5 of the Rules and Regulations promulgated 
under the Act, an order disposing of the application will 
be issued as of course following said date unless the 


Commission thereafter orders a hearing upon request or 
upon the Commission’s own motion. Persons who 
request a hearing, or advice as to whether a hearing is 
ordered, will receive any notices and orders issued in 
this matter, including the date of the hearing (if ordered) 
and any postponements thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10399/September 13, 1978 


In the Matter of 


EDUCATORS LIFE INSURANCE COMPANY OF 
AMERICA 


EDUCATORS LIFE INSURANCE COMPANY SEPARATE 
ACCOUNT A 
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HORACE MANN LIFE INSURANCE COMPANY 


HORACE MANN LIFE INSURANCE COMPANY 
SEPARATE ACCOUNT B 


HORACE MANN FUND, INC. 
One Horace Mann Plaza 
Springfield, iL 62715 


and 


LIFE INSURANCE COMPANY OF NORTH AMERICA 


LIFE INSURANCE COMPANY OF NORTH AMERICA 
SEPARATE ACCOUNT A 

1500 Arch Street 

Philadelphia, PA 19101 


and 


NEA MUTUAL FUND, INC. 
7900 Westpark Drive 
McLean, VA 22102 


(812-4342) 


NOTICE OF FILING OF APPLICATION FOR AN ORDER 
PURSUANT TO SECTIONS 26(b) AND 11 OF THE ACT 
APPROVING THE SUBSTITUTION OF SECURITIES 
HELD BY THREE UNIT INVESTMENT TRUSTS AND 
FOR AN ORDER PURSUANT TO SECTION 17(b) OF 
THE ACT EXEMPTING A PROPOSED TRANSACTION 
FROM THE PROVISIONS OF SECTION 17(a) OF THE 
ACT, AND PURSUANT TO SECTION 17(d) OF THE ACT 
AND RULE 17d-1 THEREUNDER PERMITTING A PRO- 
POSED TRANSACTION 


NOTICE IS HEREBY GIVEN that Educators Life 
Insurance Company of America (‘‘Educators’’), 
Depositor of Educators Life Insurance Company 
Separate Account A (“Separate Account A”), a unit 
investment trust registered under the Investment Com- 
pany Act of 1940 (“Act”), Horace Mann Life Insurance 
Company (“HM Life”), Depositor of Horace Mann Life 
Insurance Company Separate Account B (“Separate 
Account B”), a unit investment trust registered under 
the Act, Life Insurance Company of North America 
(“LINA”), Depositor of Life Insurance Company of North 
America Separate Account A (“‘LINA Separate 
Account”), aunit investment trust registered under the 
Act, Horace Mann Fund, Inc. (“HMF”), an open-end 
management investment company registered under the 
Act, and NEA Mutual Fund, Inc. (“NEAMF”), an open- 
end management investment company registered under 
the Act, filed an application on August 2, 1978, and 
amendments thereto on September 5, 1978, and 
September 11, 1978, seeking, to the extent necessary, 





an Order pursuant to Sections 26(b) and 11 of the Act 
approving the substitution of the Securities held by 
Separate Account A, Separate Account B and LINA 
Separate Account (collectively the “Separate Ac- 
counts”) with respect to all contracts of the Separate 
Accounts whose underlying investment medium 
consists of shares of NEAMF. The Application further 
seeks, to the extent necessary, an Order pursuant to 
Section 17(b) of the Act for exemption from Section 
17(a) of the Act and pursuant to Section 17(d) of the Act 
and Rule 17d-1 thereunder, to permit the purchase of 
assets of NEAMF by HMF in return for shares of HMF to 
be issued at net asset value. All interested persons are 
referred to the application on file with the Commission 
for a statement of the representations contained there- 
in, which are summarized below. 


Under a proposed Agreement and Plan of Reorgani- 
zation, HMF would acquire substantially all of the 
assets of NEAMF in return for shares of HMF issued at 
net asset value, and NEAMF would distribute the HMF 
shares pro rata in return for its outstanding shares. 
NEAMF then expects to file for deregistration under the 
Act and dissolve. 


Shares of NEAMF are held directly by members of the 
public and are also held by the Separate Accounts, each 
of which holds such shares to fund variable annuity con- 
tracts. Educators, HM Life and LINA, Depositors of the 
Separate Accounts, are under common control. HM Life 
is also the Depositor for HM Life Separate Account, 
which holds shares of HMF as the investment medium 
for variable annuity contracts issued by such separate 
account. Moreover, Separate Account A holds shares of 
both NEAMF and HMF as the investment medium for 
two classes of variable annuity contracts issued by 
Separate Account A. Separate Account A holds in 
excess of 5% of the outstanding voting shares of each 
of HMF and NEAMF. 


Applicants state that the Agreement and Plan of Re- 
organization between NEAMF and HMF is conditioned 
on, among other things, the approval of the proposed 
sale of assets by a majority of the shareholders of 
NEAMF at a special meeting called for the purpose of 
considering approval of the transaction. In addition, the 
substitution of HMF shares for NEAMF shares as the 
underlying funding medium of contracts issued by the 
Separate Accounts is subject to the approval of persons 
owning variable annuity contracts funded by such 
separate accounts. 


Applicants state that the proxy materials being for- 
warded to all persons having an interest in NEAMF 
shares, including variable annuity contract owners, will 
include, among other things, a copy of the Agreement 
and Plan of Reorganization as well as a current pro- 
spectus of HMF. The assets of NEAMF to be sold to 
HMF will be valued on the basis set forth in Rule 2a-4 


under the Act, and the HMF shares will be issued at net 
asset value also determined in accordance with said 
Rule 2a-4. The HMF shares issued in consideration of 
the acquisition of NEAMF assets will be distributed on a 
pro rata basis to the NEAMF shareholders. 


Applicants assert that the proposed transaction will 
benefit the shareholders of both HMF and NEAMF 
through increase of the investment asset base and that 
there is no overreaching or participation on terms less 
advantageous to any registered investment company. 


Sections 26 and 11 


In pertinent part, Section 26(b) provides that it shall be 
unlawful for any depositor or trustee of a registered unit 
investment trust holding the security of a single issuer 
to substitute another security for such security unless 
the Commission shall have approved the substitution. 


Section 11(a) of the Act provides that it shall be unlawful 
for any registered open-end company, or any principal 
underwriter for such acompany, to make, or cause to be 
made, an offer to the holder of a security of such 
company, or of any other open-end investment 
company, to exchange his security for a security in the 
same or another such company on any basis other than 
the relative net asset values of the respective securities 
to be exchanged, unless the terms of the offer have first 
been submitted to and approved by the Commission. 
Section 11(c) provides that, irrespective of the basis of 
exchange, the provisions of subsection (a) shall be 
applicable to any type of offer of exchange of the 
securities of registered unit investment trusts for the 
securities of any other investment company. 


lf the proposed transaction is consummated, the 
Separate Accounts will, as shareholders of NEAMF, 
each receive a pro rata portion of the HMF shares issued 
in the transaction. While applicants assert that such a 
distribution and receipt is a succession of interest 
rather than a true substitution or exchange, the pro- 
visions of Sections 26(b) and 11 are deemed relevant to 
the transaction. 


Applicants represent that approval of the proposed sub- 
Stitution of shares incident to the proposed Plan of Re- 
organization would be in the best interest of the 
Separate Accounts’ contractholders. NEAMF has 
experienced a significant and continuing decline in the 
sale of shares, as well as an increase in redemptions 
since 1974. Applicants further represent that it is 
reasonable to expect that the investment objectives of 
the contractholders of Separate Account B and of the 
NEA contracts issued by Separate Account A and LINA 
Separate Account (“the affected contractholders”) 
would be best served through the integration of NEAMF 
with another fund, thus affording all NEAMF share- 
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holders the economies of scale that generally accrue 
from alarger asset pool and a broader shareholder base. 
The above facts and representations form the basis of 
the Application for Orders pursuant to Sections 26(b) 
and 11 of the Act. 


Section 17 


Section 17(a) of the Act, in relevant part, makes it unlaw- 
ful (unless an exemption is granted pursuant to Section 
17(b)) for any affiliated person or principal underwriter 
for a registered investment company or any affiliated 
person of such a person or principal underwriter, acting 
as principal, to sell property to or purchase property 
from such investment company unless the transaction 
involves certain exceptions. The contemplated trans- 
action involves HMF and NEAMF, acting as principal, 
buying and selling securities or property to or from one 
another. 


Section 17(b) of the Act states that the Commission 
shall grant an order exempting a proposed transaction 
from the provisions of Section 17(a) of the Act where the 
evidence establishes that the proposed transaction is 
reasonable and fair, does not involve overreaching, is 
consistent with the general purposes of the Act. 
Applicants assert that the proposed transactions meets 
all the criteria set forth in the Act. 


Section 17(d) of the Act and Rule 17d-1 thereunder, in 
pertinent part, prohibit an affiliated person or an affili- 
ated person of an affiliated person of aregistered invest- 
ment company, acting as principal, from participating 
in or effecting a transaction in connection with any joint 
enterprise or joint arrangement in which such registered 
company is a participant unless the Commission has 
entered an order after application, permitting such 
transaction. 


Separate Account A is an affiliated person of both HMF 
and NEAMF, so that the provisions of Section 17(d) are 
applicable to the extent that the Separate Accounts, and 
the Depositors thereof, included herein are principals 
participating in the transaction between HMF and 
NEAMF by virtue of ownership of the shares of the two 
investment companies by such separate accounts and, 
further, to the extent that insurance company 
depositors of such various separate accounts are under 
common control. Applicant Separate Accounts, 
Educators, HM Life and LINA therefore request an 
exemption fron Section 17(d) of the Act and Rule 17d-1 
thereunder to the extent necessary to permit the 
consummation of the transaction between HMF and 
NEAMF. 


NOTICE IS FURTHERGIVEN that any interested person 
may, not later than October 6, 1978, at 5:30 p.m., submit 
to the Commission in writing a request for a hearing on 
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the matter accompanied by a statement as to the nature 
of his interest, the reason for such request, and the 
issues, if any, of fact or law proposed to be contro- 
verted, or he may request that he be notified if the 
Commission shall order a hearing thereon. Any such 
communication should be addressed: Secretary, 
Securities and Exchange Commission, 500 North 
Capitol Street, Washington, D.C. 20549. A copy of such 
request shall be served personally or by mail upon 
Applicants at the addresses stated above. Proof of such 
service (by affidavit or, in case of an attorney-at-law, by 
certificate) shall be filed contemporaneously with the 
request as provided by Rule 0-5 of the Rules and Regu- 
lations promulgated under the Act. An order disposing 
of the application will be issued as of course following 
October 6, 1978, unless the Commission thereafter 
orders a hearing upon request or upon the 
Commission’s own motion. Persons who request a 
hearing, or advice as to whether a hearing is ordered, 
will receive any notices and orders issued in this matter, 
including the date of the hearing (if ordered) and any 
postponements thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10400/September 13, 1978 


In the Matter of 


FLETCHER FUND, INC. 
2777 Allen Parkway 
Houston, Texas 77019 


(811-1422) 


ORDER PURSUANT TO SECTION 8(f) OF THE INVEST- 
MENT COMPANY ACT OF 1940 DECLARING THAT THE 
COMPANY HAS CEASED TO BE AN INVESTMENT 
COMPANY. 


On August 18, 1978, a notice was issued (Investment 
Company Act Release No. 10368) stating that Comstock 
Fund, Inc., an open-end diversified management invest- 
ment company registered under the Investment 





Company Act of 1940 (“Act”), filed an application on 
June 29, 1978, pursuant to Section 8(f) of the Act for an 
order of the Commission declaring that Fletcher Fund, 
Inc. (“Fletcher”), also registerd under the Act as an 
open-end, diversified management investment com- 
pany, has ceased to be an investment company as 
defined in the Act. 


The notice gave interested persons an opportunity to 
request a hearing, and stated that an order disposing of 
the application would be issued as of course unless a 
hearing should be ordered. No request for a hearing has 
been filed, and the Commission has not ordered a hear- 
ing. 


The matter has been considered, and it is found that 
Fletcher has ceased to be an investment company. 
Accordingly, 


IT |S ORDERED, pursuant to Section 8(f) of the Act, that 
the registration of Fletcher Fund, Inc., under the Act 
shall forthwith cease to be in effect. 


For the Commission, by the Division of Investment 
Managment, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10401 /September 13, 1978 


In the Matter of 


LA CROSSE COOLER HOLDING CORPORATION 
(formerly “La Crosse Cooler Company”) 


2809 Losey Boulevard South 
La Crosse, Wisconsin 54601 


(811-2830) 


ORDER PURSUANT TO SECTION 8(f) OF THE INVEST- 
MENT COMPANY ACT OF 1940 DECLARING THAT THE 
APPLICANT HAS CEASED TO BE AN INVESTMENT 
COMPANY. 


On August 16, 1978, a notice was issued (Investment 
Company Act Release No. 10363) stating that La Crosse 
Cooler Holding Corporation (“Applicant”), registered 
under the Investment Company Act of 1940 (“Act”) as a 


closed-end, non-diversified management investment 
company, filed an application on July 18, 1978, pur- 
suant to Section 8(f) of the Act, for an order of the 
Commission declaring that the Applicant has ceased to 
be an investment company as defined in the Act. 


The notice gave interested persons an opportunity to 
request a hearing, and stated that an order disposing of 
the application would be issued as of course unless a 
hearing should be ordered. No request for a hearing has 
been filed, and the Commission has not ordered a 
hearing. 


The matter has been considered, and it is found that the 
Applicant has ceased to be an investment company. 
Accordingly, 


IT 1S ORDERED, pursuant to Section 8(f) of the Act, that 
the registration of La Crosse Cooler Holding Corpora- 
tion under the Act shall forthwith cease to be in effect. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10402/September 13, 1978 


In the Matter of 


NICHOLAS DAILY INCOME FUND, INC. 
312 East Wisconsin Avenue 
Milwaukee, Wisconsin 53202 


(811-2640) 


ORDER PURSUANT TO SECTION 8(f) OF THE INVEST- 
MENT COMPANY ACT OF 1940 DECLARING THAT THE 
APPLICANT HAS CEASED TO BE AN INVESTMENT 
COMPANY. 


On August 15, 1978, a notice was issued (investment 
Company Act Release No. 10360) stating that Nicholas 
Daily Income Fund, Inc. (“Applicant”), registered under 
the Investment Company Act of 1940 (“Act”) as an open- 
end, diversified management investment company, 
filed an application on June 26, 1978, pursuant to 
Section 8(f) of the Act, for an order of the Commission 
declaring that the Applicant has ceased to be an invest- 
ment company as defined in the Act. 
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The notice gave interested persons an opportunity to 
request a hearing, and stated that an order disposing of 
the application would be issued as of course unless a 
hearing should be ordered. No request for a hearing has 
been filed, and the Commission has not ordered a 
hearing. 


The matter has been considered, and it is found that the 
Applicant has ceased to be an investment company. 
Accordingly, 


IT 1S ORDERED, pursuant to Section 8(f) of the Act, that 
the registration of Nicholas Daily Income Fund, Inc., 
under the Act shall forthwith cease to be in effect. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10403 /September 13, 1978 


In the Matter of 


AMERICAN GENERAL CONVERTIBLE SECURITIES, 
INC., 


AMERICAN GENERAL CAPITAL MANAGEMENT, INC., 


AMERICAN GENERAL INSURANCE COMPANY 


2727 Allen Parkway 
Houston, Texas 77019 


(812-3186) 


ORDER AMENDING AND MODIFYING AN ORDER OF 
THE COMMISSION PURSUANT TO SECTION 17(d) OF 
THE INVESTMENT COMPANY ACT OF 1940 AND RULE 
17d-1 THEREUNDER. 


American General Insurance Company (“Insurance”), a 
company engaged through subsidiaries in the insurance 
and financial services business, American General 
Convertible Securities, Inc. (“Company”), a closed-end, 
diversified management investment company regis- 
tered under the Investment Company Act of 1940 
(“Act”), and American General Capital Management, 
Inc. (“Capital”), awholly-owned subsidiary of Insurance 
serving as investment adviser to the Company, filed an 
application on May 3, 1978, and an amendment thereto 
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on June 22, 1978, seeking the amendment and modifi- 
cation of an earlier order of the Commission, dated 
October 31, 1972, (“1972 Order’) which was issued pur- 
suant to Section 17(d) of the Act, and Rule 17d-1 there- 
under. The 1972 Order authorizes Insurance and the 
Company to participate together in direct placements, 
subject to certain specified conditions. 


On August 18, 1978, a notice was issued (Investment 
Company Act Release No. 10367) of the filing of the 
above application. The notice gave interested persons 
an opportunity to request a hearing and stated that an 
order disposing of the application would be issued as of 
course unless a hearing should be ordered. No request 
for a hearing has been filed and the Commission has not 
ordered a hearing. 


The matter having been considered, it is found on the 
basis of the information contained in the application 
that the participation of the Company in the proposed 
transactions is consistent with the provisions, policies 
and purposes of the Act and is not ona basis less advan- 
tageous than that of any other participant. Accordingly, 


IT IS ORDERED, pursuant to Section 17(d) of the Act 
and Rule 17d-1 thereunder, that said application to 
permit the Company to invest concurrently with 
Insurance in securities purchased at direct placement 
and to exercise warrants, conversion privileges and 
other rights with respect to such securities be and 
hereby is granted, effective forthwith subject to the 
following conditions: 


A. Insurance and its subsidiaries other than Capital 
located in the United States for which the investment 
department of Insurance makes direct placement invest- 
ment decisions (Insurance and the above subsidiaries 
are referred to collectively as the “AG Group”) will offer 
the Company an opportunity to participate in all private 
placements to be purchased at direct placement by the 
AG Group, provided such direct placements involve 
solely convertible securities. The Company may choose 
to purchase up to 50% of any such securities to be 
purchased at direct placement by the AG Group. 


B. Ifitis determined that the Company will participate 
in the direct placement and share equally with the AG 
Group, the Company may purchase convertible 
securities of the same class of securities and at the 
same unit price as purchased by the AG Group without 
further order of the Commission. 


C. Ifitis determined that the Company will participate 
in the direct placement on a basis other than an equal 
basis with the AG Group, an application requesting 
specific permission for such unequal participation must 
be filed with, and an order permitting such participation 
entered by the Commission pursuant to Section 17(d) of 
the Act and Rule 17d-1 thereunder. In the event the 





Commission order canrot be entered prior to the 
closing date for the acquisition of direct placement, the 
AG Group will purchase the portion of the direct place- 
ment applicable to the Company and will thereafter 
promptly sell the Company’s portion to it at the price 
paid by the AG Group plus accrued interest or dividends 
received. Such sale will also be subject to an order of the 
Commission under Section 17(b) of the Act. However, 
the AG Group’s obligation to sell such securities to the 
Company will terminate within three (3) months of the 
closing date, unless such period is extended by agree- 
ment of the parties. 


D. Ifitis determined that the Company will not partici- 
pate in adirect placement offered to it by the AG Group, 
such determination must be made by acommittee of the 
board of directors of the Company (the “Committee”), 
which committee shall consist of three such directors, 
at least two of whom must be persons who are not 
“interested persons” of the Company as defined in the 
Act. The decision not to participate in a direct place- 
ment and the reasons therefor will be recorded and 
become a part of the permanent records of the 
Company. 


E. TheAG Group and the Company will provide five (5) 
days written notice (the ‘“Notice”) to each other in the 
event either intends to exercise warrants, conversion 
privileges, other rights, or sell or otherwise dispose of 
any of the securities acquired at direct placement pur- 
suant to the 1972 Order or the amended order of the 
Commission herein requested. The Notice will recite the 
reasons for such action, and offer the right to pro-rata 
participation. If it is determined that the Company will 
participate pro-rata with the AGGroup in the disposition 
of the securities covered by the Notice, the Company 
shall so notify the AG Group within the five (5) day 
period covered by the Notice. If it is determined that the 
Company will take any course of action other than the 
action taken by the AG Group with respect to securities 
covered by the Notice, such determination must be 
made by the Committee, and the Company shall notify 
the AG Group of such determination within the five (5) 
day period covered by the Notice. The decision to take 
any course of action other than the action taken by the 
AG Group with respect to the securities covered by the 
Notice and the reasons for such decision will be 
recorded and become a part of the permanent records of 
the Company. 


F. The expenses, if any, of the distribution of 
securities registered for sale under the Securities Act of 
1933 and sold by the Company and the AG Group at the 
same time will be shared in proportion to the amount 
each is selling. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10404/September 13, 1978 


In the Matter of 

ST. PAUL CAPITAL FUND, INC. 
ST. PAUL LIFE FUND, INC. 
and 


ST. PAUL ADVISERS, INC. 
10709 Wayzata Bivd. 
Minneapolis, MN 55440 


(812-4339) 


ORDER PURSUANT TO SECTION 17(b) OF THE ACT 
EXEMPTING PROPOSED TRANSACTION FROM THE 
PROVISIONS OF SECTION 17(a) OF THE ACT 


St. Paul Capital Fund, Inc. (“Capital Fund”), St. Paul 
Life Fund, Inc. (“Life Fund”), and St. Paul Advisers, Inc. 
(“Advisers”) (collectively the “Applicants”) filed an 
application on July 31, 1978, pursuant to Section 17(b) 
of the Investment Company Act of.1940 (the “Act”) for 
an order of the Commission exempting from the pro- 
visions of Section 17(a) of the Act a proposed sale of the 
assets of Life Fund to Capital Fund and distribution of 
shares of Capital Fund to Life Fund shareholders. Both 
Applicant Funds are open-end, diversified, manage- 
ment investment companies registered under the Act. 


On August 21, 1978, a notice (investment Company 
Release No. 10371) was issued of the filing of the appli- 
cation. The notice gave interested persons an oppor- 
tunity to request a hearing and stated that an order 
would be issued as of course unless a hearing should be 
ordered. No request for a hearing has been filed, and the 
Commission has not ordered a hearing. 


The matter has been considered, and it is found that the 
terms of the proposed transaction are reasonable and 
fair and do not involve overreaching on the part of any 
person concerned and the proposed transaction is con- 
sistent with the policy of Capital Fund and the general 
purposes of the Act. Accordingly, 


IT IS ORDERED, pursuant to Section 17(b) of the Act, 
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that the proposed transaction of transfer of assets to 
Capital Fund be, and hereby is, exempted from Section 
17(a) of the Act. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10405/September 13, 1978 


In the Matter of 


AMERICAN GENERAL LIFE INSURANCE COMPANY 
OF DELAWARE 


and 


AMERICAN GENERAL LIFE INSURANCE COMPANY 
OF DELAWARE SEPARATE ACCOUNT D 

2727 Allen Parkway 

Houston, TX 77019 


(812-4300) 


ORDER PURSUANT TO SECTION 11 OF THE ACT 
APPROVING CERTAIN OFFERS OF EXCHANGE 


American General Life Insurance Company of Delaware 
Separate Account D (“Separate Account D”), a unit 
investment trust registered under the Investment 
Company Act of 1940 (“Act”), and American General 
Life Insurance Company of Delaware (the “Company”) 
(hereinafter collectively referred to as “Applicants”), 
filed an application on April 28, 1978, and amendments 
thereto on May 22 and July 25, 1978, pursuant to Section 
11 of the Act for an order approving certain offers of 
exchange. 


On August 16, 1978, a notice was issued (Investment 
Company Act Release No. 10364) of the filing of the 
application. Tne notice gave interested persons an 
opportunity to request a hearing and stated that an order 
disposing of the application would be issued as of 
course unless a hearing should be ordered. No request 
for a hearing has been filed and the Commission has not 
ordered a hearing. The matter has been considered, and 
it is found that the granting of the requested order is 
appropriate in the public interest and consistent with 
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the protection of investors and the purposes fairly 
intended by the policy and provisions of the Act. 
Accordingly, 


IT IS ORDERED, pursuant to Section 11 of the Act, that 
the proposed exchange offers be, and they hereby are, 
approved, effective forthwith. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10406 /September 14, 1978 


In the Matter of 

INVESTORS DIVERSIFIED SERVICES, INC. 
INVESTORS SYNDICATE OF AMERICA, INC. 
and 

TOWER MORTGAGE CORPORATION 


IDS TOWER 
Minneapolis, Minnesota 55402 


(812-4319) 


ORDER PURSUANT TO SECTION 6(c) OF THE INVEST- 
MENT COMPANY ACT OF 1940 EXEMPTING CERTAIN 
TRANSACTIONS FROM THE PROVISIONS OF 
SECTION 17(a) OF THE ACT. 


On August 16, 1978, a notice (Investment Company Act 
Release No. 10365) was issued on an application filed 
on May 30, 1978, and an amendment thereto filed on 
July 31, 1978, by Investors Diversified Services, Inc. 


(“IDS”), a diversified financial services company, 
Investors Syndicate of America, Inc. (“Fund”), a 
wholly-owned subsidiary of IDS registered under the 
Investment Company Act of 1940 (“Act”) as a face 
amount certificate company, and Tower Mortgage 
Corporation (“Tower”), a wholly-owned subsidiary of 
IDS engaged in the mortgage banking business, pur- 
suant to Section 6(c) of the Act, for an order of the 
Commission granting an exemption from the provisions 
of Section 17(a) of the Act to permit the sale of Govern- 





ment National Mortgage Association mortgage-backed 
securities by Tower to the Fund. 


The notice gave interested persons an opportunity to 
request a hearing, and stated that an order disposing of 
the application would be issued as of course unless a 
hearing should be ordered. No request for a hearing has 
been filed and the Commission has not ordered a 
hearing. 


The matter has been considered, and it is found the 
granting of the requested exemption is appropriate in 
the public interest and consistent with the protection of 
investors and the purposes fairly intended by the policy 
and provisions of the Act. Accordingly, 


IT 1S ORDERED, effective forthwith, pursuant to Section 
6(c) of the Act, that the proposed transactions as set 
forth in the application be, and hereby are, exempted 
from the provisions of Section 17(a) of the Act. 


For the Commission, by the Division of !nvestment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10407 /September 14, 1978 


In the Matter of 


EGRET FUND, INC. 
One Beacon Street 
Boston, MA 02108 


(811-1285) 


NOTICE OF FILING OF APPLICATION PURSUANT TO 
SECTION 8(f) OF THE ACT FOR AN ORDER 
DECLARING THAT THE APPLICANT HAS CEASED TO 
BE AN INVESTMENT COMPANY 


NOTICE IS HEREBY GIVEN that Egret Fund, Inc., a 
Massachusetts Corporation (“Applicant”), registered 
under the Investment Company Act of 1940 (“Act”) as an 
open-end, diversified management investment com- 
pany, has filed an application on July 31, 1978, pursuant 
to Section 8(f) of the Act, for an order of the 
Commission declaring that Applicant has ceased to be 
an investment company as defined by the Act. All 


interested persons are referred to the application on file 
with the Commission for a statement of the representa- 
tions contained therein, which are summarized below. 


The Applicant states that it registered under the Act on 
September 17, 1964, and that it has issued only common 
stock, such stock having been first effectively regis- 
tered under the Securities Act of 1933 on November 18, 
1964. 


The Applicant states that its Board of Directors recom- 
mended to its shareholders that substantially all of the 
Applicant’s assets be transferred to Pioneer Fund, Inc., 
(“Pioneer”) in exchange for shares of Pioneer, and that 
Applicant be liquidated. According to the application, 
the shareholders of Applicant approved the proposed 
Agreement and Plan of Reorganization at a special 
meeting held July 21, 1978, by a vote of not less than 
two-thirds of its outstanding shares. Applicants states 
that its assets were transferred to Pioneer on July 24, 
1978, and that, on that same date, the shares of Pioneer 
received in exchange for such assets were distributed to 
Applicant’s shareholders. Applicant states further that 
such exchange was made on the basis of relative net 
asset values. 


On the business day next preceding its liquidation, 
Applicant asserts that it had 2,963,425 shares out- 
standing having an aggregate net asset value of 
$31,300,425 and a per share net asset value of $10.56. 
Applicant further asserts that all of its shareholders 
received distributions in complete liquidation of their 
interests, and that it has not assets, no liabilities, is not 
a party to any litigation and does not propose engaging 
in any business activity other than that necessary for the 
winding up its affairs. 


Section 8(f) of the Act provides, in pertinent part, that 
when the Commission, upon application, finds that a 
registered investment company has ceased to be an 
investment company, it shall so declare by order, and 
that, upon the effectiveness of such order, the regis- 
tration of such company shall cease to be in effect. 


NOTIC IS FURTHER GIVEN that any interested person 
may, not later than October 6, 1978, at 5:30 p.m., submit 
to the Commission in writing a request for a hearing on 
the matter accompanied by a statement as to the nature 
of his interest, the reason for such request, and the 
issues, if any, of fact or law proposed to be contro- 
verted, or he may request that he be notified if the 
Commission shall order a hearing thereon. Any such 
communication should be addressed: Secretary, 
Securities and Exchange Commission, Washington, 
D.C. 20549. A copy of such request shall be served 
personally or by mail upon Applicant at the address 
stated above. Proof of such service (by affidavit or, in 
the case of an attorney-at-law, by certificate) shall be 
filed contemporaneously with the request. As provided 
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by Rule 0-5 of the Rules and Regulations promulgated 
under the Act, an order disposing of the application will 
be issued as of course following said date unless the 
Commission thereafter orders a hearing upon request or 
upon the Commission’s own motion. Persons who 
request a hearing, or advice as to whether a hearing is 
ordered, will receive any notices and orders issued in 
this matter, including the date of the hearing (if ordered) 
and any postponements thereof. 


For the Commission, by the Division of Investment 


Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 








LITIGATION 





Litigation Release No. 8525/September 8, 1978 


SECURITIES AND EXCHANGE COMMISSION v. 
COMPUTER INVESTORS GROUP, INC. (United States 
District Court for the District of Columbia) Civil Action 
No. 78-1694. 


The Commission announced today that it filed in the 
United States District Court for the District of Columbia 
a Civil injunctive action against Computer Investors 
Group, Inc. (“Computer Investors”) alleging violations 
of the reporting provisions of the Federal securities 
laws. 


The Commission’s Complaint alleged that Computer 
Investors has failed to file its Annual Report on Form 
10-K for its fiscal year ended March 31, 1978, required to 
have been filed with the Commission by June 29, 1978, 
and its Quarterly Report on Form 10-Q for its fiscal 
quarter ended June 30, 1978, required to have been filed 
with the Commission by August 14, 1978. Further, the 
Complaint charged that Computer Investors, as part of a 
continuing course of conduct extending over several 
years, has failed to timely file certain of its Annual 
Reports and Quarterly Reports required to have been 
filed with the Commission. 
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The Commission’s Complaint requests that the Court 
order Computer Investors to file forthwith with the 
Commission its Annual Report on Form 10-K for its 
fiscal year ended March 31, 1978 and its Quarterly © 
Report on Form 10-Q for its fiscal quarter ended June 
30, 1978. Further, the Commission requested that the 
Court enjoin Computer Investors from further violations 
of the reporting provisions of the federal securities 
laws. 





Litigation Release No. 8526 /September 8, 1978 


SEC v. THE SEAGRAM COMPANY LTD., AND JOSEPH 
E. SEAGRAM & SONS, INC. (E.D. Pa., Civil Action No. 
78-2993) 


Paul F. Leonard, Administrator, Thomas H. Monahan, 
Assistant Regional Administrator (“Philadelphia”), of 
the Washington Regional Office of the Securities and 
Exchange Commission, announced the filing of a 
complaint in the United States District Court for the | 
Eastern District of Pennsylvania on September 8, 1978, 
seeking to order The Seagram Company Ltd., (“Sea- 
gram”) of Montreal, Quebec, Canada, and its principal 
subsidiary, Joseph E. Seagram & Sons, Inc. (“JES”), of 
New York, New York, to comply with the reporting pro- 
visions of the Securities Exchange Act of 1934 in 
connection with the failure by Seagram and JES to 
disclose in their respective annual and periodic reports 
filed with the Commission certain illegal and question- 
able political contributions and certain illegal and 
questionable trade practices. 


Simultaneously with the filing of the complaint, Sea- 
gram and JES consented, without admitting or denying 
the allegations of the complaint, to the entry of a final 
order. 


In instituting the civil action, the Commission has noted 
the efforts of Seagram to discontinue questionable and 
illegal practices, its cooperation with the staff’s investi- 
gation, and the thoroughness of the investigation by 
the Audit Committee of the Board of Directors of Sea- 
gram. 


Early in the Commission’s investigation, Seagram came 
forward, claimed that any known questionable or illegal 
practices had been independently terminated by 
Seagram and JES, and offered to have the Audit 
Committee of Seagram’s Board of Directors, assisted by 





independent outside counsel, investigate the business 
practices of Seagram and its subsidiaries, inc!uding 
JES, to determine whether questionable transactions 
had occurred since January 1972 which give rise to 
disclosure obligations under the federal securities laws. 
Thereafter Seagram cooperated with the staff in the 
Commission’s parallel investigation of Seagram and its 
subsidiaries. The results of the investigation by the 
Audit Committee were disclosed in Seagram’s current 
report on Form 8-K filed with the Commission for the 
month of September 1977, and disclosed in JES’ annual 
report on Form 10-K filed with the Commission for the 
fiscal year ended July 31, 1977. 


The Commission’s complaint alleges that during the 
period from approximately January 1970 to December 
1976, Seagram and JES failed to disclose in their reports 
to the Commission and to their respective security 
holders that Seagram maintained a special account in 
Canada, from which account Seagram made various 
payments, including questionable and illegal payments 
made through JES, its principal subsidiary, which were 
not reflected on the books and records of JES. Such 
payments included: approximately $73,000 for federal 
and state political contributions and approximately 
$350,000 for illegal or questionable trade practices by 
JES. The complaint further alleges that from approxi- 
mately January 1972 to December 1976, JES made 
additional payments in cash and merchandise totaling 
over $175,000 to retailers of wine and spirits. Such pay- 
ments were in possible violation of federal and state 
liquor laws and regulations and were not reflected or 
were inaccurately reflected on the respective books and 
records of Seagram and JES. Finally, the complaint 
alleges that JES paid an advertising agency $435,000 in 
order to reimburse that agency for the advertising 
expense incurred on behalf of a primary candidate for a 
state election in 1970. It is alleged that this expenditure 
was inaccurately reflected on the books of JES as pre- 
paid advertising but not deducted for tax purposes. 


The Judgment and Final Order directs Seagram and JES 
to (1) refrain from filing inaccurate annual and other 
reports with the Commission pursuant to Section 13(a) 
of the Securities Exchange Act, by accurately dis- 
closing, among other things, (a) any accounting 
practices employed to disguise illegal activities, (b) the 
illegal contribution of funds for the benefit of political 
candidates, (c) the illegal disposition of wines and 
spirits for gratuities, promotion, or entertainment, and 
(d) the establishment or maintenance of any fund of 
corporate monies or other assets which are not 
accounted for, in reasonable detail, accurately and fairly 
on the books and records of the defendants, (2) refrain 
from making or aiding and abetting the making of false 
and fictitious entries in books and records under their 
control; and (3) file with the Commission a report on 
Form 8-K fulfilling its disclosure requirements under 


Rule 13a-11, to reveal all material matters relevant to the 
complaint. 





Litigation Release No. 8527 /September 11, 1978 


SECURITIES AND EXCHANGE COMMISSION v. 
JAMES M. STONE (United States District Court for the 
Southern District of New York) (Civil Action No. 
78-4529) 


The Securities and Exchange Commission today 
announced the filing of a complaint in the United States 
District Court for the Southern District of New York 
seeking injunctive relief against James M. Stone, of 
Cleveland, Ohio. The complaint al'eged that Stone vio- 
lated the anti-fraud provisions of the Securities 
Exchange Act of 1934 by purchasing the common stock 
of Niagara Frontier Services, Inc. (“NFS”) on the basis 
of material non-public information concerning a pro- 
posed acquisition of the assets of NFS by Sportsystems 
Corporation. The Court entered a Final Judgment of 
Permanent Injunction enjoining Stone from further vio- 
lations of the anti-fraud provisions of the federal 
securities laws. Stone consented to the entry of the 
Court’s order without admitting the course of the 
Commission’s inquiry, voluntarily disgorged the profits 
of $9,873.21 which he derived from the purchase and 
subsequent sale of the NFS stock. 


The complaint alleged that Stone, an officer of a sub- 
sidiary of Sportsystems Corporation, learned on July 
13, 1978, among other things, that Sportsystems 
intended to make an offer for all of the assets of NFS for 
$30 to $36 per share. On the basis of this information, on 
July 14, 1978, Stone purchased 1,000 shares of NFS 
common stock, 800 shares at $2012 per share and 200 
shares at $20 5/8 per share. After the close of trading on 
the American Stock Exchange (“AMEX”) on Friday, July 
14, 1978, NFS announced that it had entered into dis- 
cussions concerning the possible acquisition of NFS. 
At about 10:58 a.m. on July 17, 1978, Sportsystems 
announced that it had offered to acquire NFS at $36 per 
share. Thereafter, at approximately 1:30 p.m. on July 
17, 1978, Stone sold the 1,000 shares of NFS at an 
average price of $31% per share. This matter was 
referred to the Commission by the market surveillance 
staff of the AMEX. 





SEC DOCKET/1101 





Litigation Release No. 8528/September 11, 1978 


SECURITIES AND EXCHANGE COMMISSION v. 
NATIONAL STUDENT MARKETING CORP., ET AL., 
(United States District Court for the District of 
Columbia) Civil Action No. 225-72 


The Securities and Exchange Commission announced 
that Judge Barrington D. Parker of the United States 
District Court for the District of Columbia denied the 
Commission’s request for injunctive relief as to the four 
remaining defendants in the Commission’s enforce- 
ment action arising out of the affair of the National 
Student Marketing Corp. 


These remaining defendants were Cameron Brown, 
former president of Interstate National Corporation, 
Max E. Meyer and Louis F. Schauer, as well as the law 
firm of Lord, Bissell & Brook, of which Messers. Meyer 
and Schauer are partners. Before denying the 
injunction, however, Judge Parker found that Messers. 
Brown and Meyer violated the antifraud provisions of 
the federal securities laws through their participation in 
the closing of a merger between National Student 
Marketing Corp. (“NSMC”) and Interstate and through 
their sales of NSMC stock immediately following the 
merger, in each instance without first disclosing 
material information contained in a comfort letter 
received in connection with the closing. 


In addition, Judge Parker found that the attorney defen- 
dants aided and abetted the violation of the antifraud 
provisions through their participation in the closing of 
the merger. In each instance the Court found that the 
defendants violations were committed with “scienter”. 


For further information see Litigation Release Nos. 
8078, 8077, 7902 and 7715, and Accounting Series 
Release No. 207. 





Litigation Reiease No. 8529/September 11, 1978 


UNITED STATES v. DALE E. BAKER AND JAKE 
EVENBLIJ (W.D. WA., CR 77-348V) 


Jack H. Bookey, Administrator of the Seattle Regional 
Office of the Securities and Exchange Commission 
(“Commission”), and John Merkel, United States 
Attorney for the Western District of Washington, 
announced that on June 14, 1978, after a six week trial, a 
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Federal jury convicted Dale E. Baker on nineteen counts 
of mail and wire fraud in the Federal District Court for 
the Western District of Washington. Evenblij was 

acquitted on four counts of mail and wire fraud. : 


At the close of the Government’s case, the court dis- 
missed seven counts of securities fraud which were 
based upon the sale of letters of commitment, issued by 
ILS. 


The indictment charged that from approximately 
January, 1976, to January, 1977, ILS was engaged in a 
fraudulent scheme to obtain advanced deposits from 
prospective borrowers. Baker falsely represented the 
financial condition of ILS to borrowers and falsely 
represented the prior history and experience of ILS in 
successfully obtaining funds for substandard 
borrowers. 


The indictment also charged that Baker forged a letter 
claiming he had access to over $5 million in a Cayman 
Island bank, when in fact he did not. The indictment 
further charged that when the Grand Jury attempted to 
obtain documents from Baker, some of those docu- 
ments were concealed from the Grand Jury, the SEC and 
U.S. Attorney during the pre-trial discovery. 


Baker was sentenced on August 18, 1978 to five years 
imprisonment on 10 counts and 5 years on 5 other 
counts with probation on the second five years. One | 
provision of the probation is that Baker is prohibited 
from engaging in any business venture where he solicits 
funds from the public. 





Litigation Release No. 8530/September 11, 1978 


UNITED STATES v. ANTON VAN DER VALK 
(D. Or. No. CR 78-118) 


Sidney |. Lezak, United States Attorney for the District 
of Oregon, and Jack H. Bookey, Administrator of the 
Seattle Regional Office of the Securities and Exchange 
Commission, announced that on August 25, 1978, the 
Honorab!e James M. Burns, United States District Court 
Judge in Oregon, following a two day trial, found Anton 
Van der Vald of Portland, Oregon guilty of eight counts 
of fraud as charged in the indictment consisting of two 
counts of wire fraud and six counts of securities fraud. 


A pre-sentence report was ordered and sentencing was 
set for October 10, 1978. 





The case was tried to the Court sitting without a jury by 
Jack G. Collins, First Assistant U.S. Attorney, who was 
assisted by Dianne Alessi, student law clerk. 


For further information, see Litigation Release No. 
8415. 





Litigation Release No. 8531/September 11, 1978 


S.E.C. v. INTERNATIONAL POSTAL SYSTEMS, INC., 
ET AL WC 78-14S (N/D Miss.) 


Michael J. Stewart, Administrator of the Fort Worth 
Regional Office of the Securities and Exchange 
Commission, announced today that on August 28, 1978, 
Federal District Judge Orma R. Smith, Corinth, 
Mississippi, signed an Order of Permanent Injunction 
by Default with respect to International Postal Systems, 
Inc., Tupelo, Mississippi. 


The Commission’s Complaint, which was filed on 
February 16, 1978, alleged that Internation Postal 
Systems, Inc., and others, had violated the registration 
and anti-fraud provisions of the federal securities laws 
in connection with the sale and delivery after sale of the 
common stock of International Postal Systems, Inc. 


The Order entered by Judge Smith also permanently 
enjoins International Postal Systems, Inc., from further 
violations of the transfer agent registration provisions 
of the federal securities laws. 


For further information, see Litigation Release No. 8305 
and 8373. 





Litigation Release No. 8532/September 12, 1978 


SECURITIES AND EXCHANGE COMMISSION v. 
METRO-URBAN INVESTMENT CORP., ET AL. (USDC 
EDNY 77-C-627) 


The Securities and Exchange Commission announced 
that on September 11, 1978 the Honorable Charles 
Sifton of the United States District Court for the Eastern 
District of New York signed a Final Order of Permanent 
Injunction against Blinder Robinson & Co., Inc. 
(“Blinder Robinson”), a broker-dealer with offices in 
Westbury, New York and Denver, Colorado and Meyer 
Blinder (“Blinder”), its president. The Final Order 
enjoins them from violating Section 17(a) of the 
Securities Act of 1933, Section 10(b) of the Securities 
Exchange Act of 1934 and Rule 10b-5 thereunder. 


The Commission alleged in its Complaint, filed March 
31, 1977 that Blinder Robinson and Blinder made mis- 
leading statements to purchasers and prospective pur- 
chasers of Metro-Urban common stock and caused false 
and misleading reports to be disseminated to the 
investing public concerning the operating status of 
Metro-Urban’s gold mining venture in Costa Rica. 
Blinder Robinson and Blinder consented to the entry of 
the Final Order without admitting or denying the alle- 
gations of the Complaint. 


Judge Sifton had previously entered on August 1, 1978A 
Final Judgment of Permanent Injunction by consent 
against Metro-Urban enjoining the corporation from 
further violations of the same provisions of the federal 
securities laws. Clinton C. Jenkins, formerly Metro- 
Urban’s president and also a defendant in the action, 
died in February 1978 and the case against him has been 
dismissed. 


Attention is directed to Securities Exchange Act 
Release No. concerning the institution and 
settlement of a public administrative proceeding 
naming Blinder Robinson and Blinder as respondents. 
This action was based upon the entry of the Final Order 
of Permanent Injunction by Judge Sifton in the instant 
case. For further information see Securities Exchange 
Act Release No. 





Litigation Release No. 8533 /September 12, 1978 


SEC v. HILL, CURTIN AND ACKROYD (Civil Action No. 
732510-S) 


Michael J. Stewart, Administrator of the Boston 
Regional Office of the Securities and Exchange 
Commission, and Edward F. Harrington, United States 
Attorney for the District of Massachusetts, announced 
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that on August 21, 1978, the Honorable A. David 
Mazzone, United States District Court Judge for the 
District of Massachusetts, sentenced Walter R. Curtin 
of Southboro, Massachusetts to pay a fine of $1,000, 
payment of which was suspended, following his plea of 
nollo contendere to a four count indictment arising out 
of fraudulent conduct in the operation of the broker- 
dealer firm of Hill, Curtin and Ackroyd. 


For further information, see Litigation Release No. 8408 
(May 9, 1978) 





Litigation Release No. 8534/September 12, 1978 


SEC v. JOHNSON NATURAL RESOURCES, INC., ET AL 
(Civil Action No. 78-0471) 


Michael J. Stewart, Administrator of the Boston 
Regional Office, today announced the filing of a civil 
injunctive action in the United States District Court for 
the District of Rhode Island against Johnson Natural 
Resources, Inc. (“JNR”), a Rhode Isiand corporation 
engaged in the sale of oil and gas interests as tax 
shelters and income producing investments, and its 
president and controlling shareholder, Herbert A. 
Johnson of Warwick, Rhode Island. 


The Commission’s Complaint alleged that the 
defendants violated the registration provisions of the 
Securities Act of 1933, and the provisions of the 
Securities Exchange Act of 1934 relating to the regis- 
tration of broker-dealers in that JNR and Johnson 
offered and sold unregistered fractional overriding 
mineral interests on lands located in Michigan and 
fractional undivided working interest in oil and gas wells 
in Montana at a time when JNR was not registered with 
the Commission as a brokerdealer. 


Simultaneously with the filing of the Complaint, JNR 
and Johnson consented to the entry of a Final Judgment 
of Permanent Injunction, without admitting or denying 
the allegations, restraining and enjoining them from 
further violations of Sections 5(a) and (c) of the 
Securities Act of 1933 and Section 15(a)(1) of the 
Securities Exchange Act of 1934. As a part of the relief 
obtained the defendants are required to obtain a written 
opinion of counsel indicating that an exemption is avail- 
able from the applicable registration provisions prior to 
the offering of any unregistered securities. 
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Litigation Release No. 8535/September 12, 1978 


U.S. v. MAURICE A. LUNDY (D.C. Rhode Island, CR-77- 
65) ‘ 


The Honorable Paul F. Murray, United States Attorney 
for the District of Rhode Island, and Michaei J. Stewart, 
Administrator for the Boston Regional Office of the 
Securities and Exchange Commission, today jointly 
announced that Maurice A. Lundy, 1081 Broad Street, 
Providence, Rhode Island, pled guilty in Federal Court 
in Rhode Island to one count of an indictment which 
charged him with offering and selling securities in the 
form of scotch whiskey warehouse recipts without a 
registration statement for such securities being on file 
or in effect with the Securities and Exchange 
Commission. 


The count to which Lundy, a former broker and dealer in 
securities, pled, alleged that the scotch whiskey 
receipts were offered and sold to residents of Rhode 
Island and other states. The indictment charged that 
Lundy had been warned that the whiskey receipts were 
securities and in 1973 had been enjoined by a Federal 
Court in Rhode Island from selling them without first 
filing a registration statement with the SEC pursuant to 
the requirements of the Securities Act of 1933. 


in July of this year, Lundy and an associate had been 
found guilty by a federal jury in Rhode Island, after trial, 
of all 15 counts of an indictment charging violations of 
the registration and anti-fraud provisions of the 
Securities Act of 1933, the anti-fraud provisions of the 
Securities exchange Act of 1934, the mail fraud statute 
as well as conspiracy to violate those statutes, in 
connection with the offer and sale of a million dollars in 
debt securities to residents of Rhode Island and 
Massachusetts (Litigation Release 8479). 


The United States was represented in the scotch 
whiskey case by Willis H. Riccio, Assistant Regional 
Administrator of the Boston office of the SEC under 
appointment as Special Assistant United States 
Attorney, and Robert Gammell, Assistant United States 
Attorney. 


Raymond J. Pettine, Chief Judge of the United States 
District Court for the District of Rhode Island, delayed 
sentencing pending receipt of a pre-sentence report. 





Litigation Release No. 8536 /September 14, 1978 


SEC v. RICHARD T. SCHINDLER, ET AL. (C.D. Cal. Civil 
Action No. 78-3367-ALS-KX) 





Gerald E. Boltz, administrator of the Los Angeles 
Regional Office of the Commission, announced that on 
August 30, 1978 the Commission filed a complaint in the 
United States District Court for the Central District of 
California in Los Angeles and simultaneously moved for 
a preliminary order seeking injunctive and ancillary 
relief in the form of an accounting against defendants 
Richard T. Schindler and Robert C. Head of Honolulu, 
Hawaii, Patty and Larry Molgaard of Thousand Oaks, 
California, John T. Bridston of Ventura, California and 
Western Fidelity Bank and Trust Co., Ltd. of St. 
Vincent, West Indies. 


The Commission’s complaint charged that the defen- 
dants had violated Section 5 and 17(a) of the Securities 
Act of 1933 and Section 10(b) and Rule 10b-5 thereunder 
of the Securities and Exchange Act of 1934, the regis- 
tration and anti-fraud provisions of the federal 
securities laws. 


The suit alleged that the defendants raised from $5 to 
$20 million from unsophisticated investors by using 
pyramid sales techniques and promising exorbitant 
returns which were purportedly yielded from invariably 
successful business operations. The interest payments 
made to some investors, however, came primarily from 
the principal invested by others as in a Ponzi scheme 
and the defendants were able to retain the investors’ 
funds for their own personal use and benefit, charged 
the Commission. 





Litigation Release No. 8537 /September 14, 1978 


UNITED STATES v. JAMES J. DOYLE 
(D. Minn. Cr. No. 2-78-3) 


Andrew W. Danielson, United States Attorney for the 
District of Minnesota and William D. Goldsberry, 
Administrator of the Chicago Regional Office of the 
Securities and Exchange Commission, announced that 
on August 31, 1978 James J. Doyle of Blue Earth, 
Minnesota was sentenced to nine years imprisonment 
by United States District Judge Miles W. Lord. Judge 
Lord provided that the sentence run concurrent to 
Doyle’s sentence on related state charges and provided 
that he be immediately incarcerated. The court did not 
impose any fine on Doyle, but recommended that the 
full sentence be served. Doyle has previously pleaded 
guilty, on July 18, 1978, to violations of Internal 
Revenue and Customs laws, the anti-fraud provisions of 


the federal securities laws and interstate transportation 
of stolen securities. 





Litigation Release No. 8538/September 14, 1978 


SEC v. CORONA CAPITAL CORPORATION, ET AL. 
(USDC UTAH, C-78-0314) 


Robert H. Davenport, Administrator of the Denver 
Regional Office of the Securities and Exchange 
Commission, announced that on August 25, 1978 a civil 
injunctive action was filed in the U.S. District Court for 
the District of Utah, Central Division, against Corona 
Capital Corporation, Laguna Niguel, California, Floyd 
R. Brown of Anaheim, California, Donald C. 
Montgomery of Mt. Pleasant, Utah, Donald H. Sedgwick 
of San Juan Capistrano, California, Orson W. Lauritzen 
of Mt. Pleasant, Utah, and Randolph E. Fife of 
Fullerton, California, alleging violations of the 
registration and antifraud provisions of the federal 
securities laws. Concurrent with the filing of the 
Commission’s complaint, defendants Montgomery and 
Lauritzen, without admitting or denying the allegations 
of the complaint, consented to the entry of permanent 
injunction were signed by the Honorable Alden J. 
Anderson as to those defendants. 


The Commission alleged in its complaint, among other 
things, that the defendants engaged in the offer and sale 
of unregistered limited partnership interests in sixteen 
limited partnerships. The complaint also alleged, 
among other things, that untrue statements of material 
facts and omissions to state material facts occurred in 
the offer and sale of those partnership interests and in 
the offer and sale of securities of an additional eighteen 
limited partnerships whose offerings had been regis- 
tered with the Commission. These misrepresentations 
and omissions in substance pertained to, among other 
things, circumstances under which investors’ funds 
would be returned; the use of investor funds; the 
operation of the cow acquisition programs; financial 
arrangements with affiliates; commingling of investor 
funds; prior failures of similar or related operations 
managed or controlled by the defendants; the 
nonreplacement of cows which died or were culled; 
interdealings and interdependency among the partner- 
ships and corporate general partners; and preferential 
treatment given to certain investors. 
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